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ACCORD AND SATISFACTION. 

1. What is not.—ift a person, on being discharged by his employer before 
the expiration of the period tor which he had contracted to serve, asks 
for a statement of his »ccount ; which being furnished to him, he draws 
out the amount dine to him up to that time, except a small balance ($2.40), 
which he allows to remain, under legal advice ; ‘saying nothing to the 
defendant at the time about said settlement, or his reason for leaving 
said balance, and keeps said account in his possession,”—this is not a 
waiver of his rights under the coutract, nor an accord aud satisfaction. 
Burkham Brothers v. Daniel, 604. 


ACCOUNT. 

1. What is open account.—A claim for an annuity of a sum certain, created 
by deed, charged on lands, and payable annaally during the life of the 
annuitant, is not an open account within the statute of limitations of 
three years (Rev. Code, § 2904). Tuylor v. Forsey, 426. 


ACTION. ; 

1. When action Ves against administrator.—An action at law does not lie 
against an administrator, in his official capacity, in favor of one of the 
distributees of the estate, for services rendered in superintending the 
business, and taking care of the property of the estate, under an agree- 
ment made with the other distributees before the graut of letters of ad- 
ministration, although one of said distributees afterwards became the 
administrator. Matthews v. Matthews, 292. 

2. When action lies against county.—The principle is definitely settled by 
the decisions of this court, that an action at law does not lie against a 
county, on a contract which has not been presented to the Commission- 
ers’ Court, and by it disallowed in whole or in part (Rev. Code, § 2537); 
and such presentment and disallowance must be averred in the com- 
plaint.  Si/iinbone v. Randolph County, 183. 

2. Who may sue county lreasurer, as assignee of allowed claim against county. 
A summary proceeding against a county treasurer, for faihug to pay an 
allowed claim against the county, when there are funds in the treasury 
to pay the same (Rev. Code, § 930), can only be maintained by ‘the 
party to whom the claim is payable, his legal representatives, or assigns;” 
meaning thereby a transfer in writing, and not by delivery only. En- 
loev. Reikee, 500. 

4. Summary renedies.—When a party resorts to a summary statutory reme- 
dy, the statute must be strictly followed in all matters of substance, and 
the record must affirmatively show every material fact necessary to sus- 
tain the proceeding. Jb. 500. ' 

Statutory right of action; how affected by repeal of statute, and subsequent 
revival. —A right of action, conferred by statute, may be taken away by 
a subsequent statute, unless it has been reduced to judgment; if the 
repealing statute does not except from its operation pending suits, or 
existing causes of action, they fall with the repealed statute ; and when 
such statutory right of action has thus been destroyed, it can not be 
revived by a later statute, Luke v. Calhoun County, 415, 
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When action lies against jusiice of the peace.—For corrupt official miscon. 
duct on the trial of a cause within his jurisdiction, a justice of the peace 
is not liable to a civil action, but can only be punished criminally, 
Trion v. Lewis, 190. 

Surey’s remedies against principal, for money paid.—The summary remedy 
given by statute to a surety who has paid, in whole cr in part, the debt 
of his principal (Rev. Code, § 3071), is cumulative merely, and does not 
preclude a common-law action. Liley v. Stallworth, 481. 

Splitting entire cause of action. —An entire contract, not payable in install- 
ments, can not be split up and made the foundation of two or more 
suits : if an action 1s brought on a part of it only, whether the plaintiff 
tails or succeeds, he can not afterwards maintain another action on it; 
and the same rule applies to a claim for damages, whether made the 
foundation of an action, or set up in defense of an action. South & 
North Alabama Railroad Co. v. Henlein & Barr, 368. 

Action on detinue bond; in what court brought.—When the plaintiff in de- 
tinue, or in a statutory action “for the recovery of personal property in 
specie” (Rev. Code, §§ 2593-98), commenced in the District Court of the 
United States, obtains possession of the property by executing'the neces- 
sary statutory bond, and ufterwards snffers a voluntary nonsuit, the 
detendant may sne on the bond in a State court, and is not compelled 
to sue in the Federal court. Wood v. Coman, 283. 

Defendant's remedies in detinue, when plaintiff is nonsuited.—In detinue, 
or the corresponding statutory action ‘for the recovery of personal 
property in specie * (Kev, Code, §§ 2593-93), if the plaintiff obtains pos- 
session of the property by executing the necessary bond, and afterwards 
suffers a voluntary nonsuit, the defendant may pursae the summary 
remedy authorized by the statute, or, at his election, sne on the bond. 
1b, 283. 

Who may sue on penal bond.—An action on an attachment bond, paya- 
ble to Several persons jointly, and conditioned for the payment to them 
of ‘‘all such damages as they may sustain from the wrongful or vexa- 
tions suing out of the attachment.” can only be maintained by all the 
obligees jointly, though the alleged damage may have accrued to only 
one of them.— Masterson v. Phinizy, 336. 

Oficial bonts; who may sue for breach.—An_ official bond, conditioned 
tor the faithful performance of official duty, is not a ‘contract for the 
payment of money,” within the statute (Rev. Code, § 2523) requiring 
actions on such contracts to be brought in the name of the party really 
interested. Morrow v. Wood, 1. 

Same.—The statute which authorizes an action ‘for the breach of any 
official bond or undertaking of any officer of this State,” ‘‘or of any 
bond or undertaking given in an official capacity to the State of Ala- 
bama or any officer thereof,” to be brought by ‘the person aggrieved ” 
in his own name (Rev. Code, § 2552), being a remedial statute, and 
therefore construed liberally, includes the official bond of a county 
treasurer, althongh such bond is payable to the county; and the county 
superintendent of education, being authorized and required to receive 
and collect from the treasvrer all school moneys belonging to the county, 
is the ‘person aggrieved” by the treasurer’s default in not paying over 
such moneys. ih. 1. 

Sliatutory action to recover money lost by gaming; who may maintain. —If 
the husband loses money by gaming. he may maintain a statutory 
action to recover it in his own name (Rev. Code, § 1874), although it 
belonged to the corpus of his wife’s statutory separate estate.— Harris v. 
Brooks, 388. 

When recovery can not be had on common counts, —Under the Code, as at 
common law, a recovery can not be had under the common counts as 
therein abbreviated, when the evidence shows only a valid special con- 
tract and its breach.—Burkham Brothers v. Spiers, 547. 

What action lies between tenants in common.—One tenant in common can 

not maintain an action of detinue against the other, since neither is 
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ACTION— Continued. ; 
entitled to exclusive possession; but, if one convert the entire property, 
by destroying or disposing of it, the other may maintain trover for his 
interest. Smith d& Co. v. Rice, 417. 


ADVERSE POSSESSION. 

1. What constitutes.—Possession, without written color of title, is adverse 
only to the extent of the actual occupancy, and must be by acts suitable 
to the character of the land; but, being such, it matters not what its 
purpose is,—whether it be for residence, cultivation, or digging for ores; 
and a charge which restricts it to land used for two of these purposes 
only, while the evidence also shows the third, is erroneous. Bell v. 
Denson, 444. 

9. Same.—Continuity is an essential element of an adverse possession; but 
the mere intrusion of a trespasser, not brought to the knowledge of the 
party in possession, nor continuing long enough to raise a presumption 
that it was known to him, is not an interruption of his possession, and 
does not change its character. Jb. 444. 

3. Conveyance of land adversely held.—A conveyance of land which is at the 
time in the possession of a person claiming under a prior conveyance 
from the grantor, is inoperative and void as against him, and he may 
successfully resist an action at law by the subsequent grantee; but, if 
the land is not actually included in his deed, neither his possession 
under claim of title, nor the subsequent conveyance to another person, 
would prevent the grantor from recovering it by action against him. 
Bridges v. McClendon, 327. 


AGENCY. 

1. Sale by agent.—A purchaser of personal property acquires only the title 
of his vendor; and if, he buys from an agent, who has no authority to 
sell, his good faith in making the purchase does not impair the title of 
the principal.—- Calhoun v. Thompson, 166. 

2, Same; what constitutes contract between principal and agent.—Where an 
agent tor the sale of sewing-maghines, having possession of a horse 
belonging to his principals, which was used in the business, was in- 
formed by them, by letter, that he would be charged with the horse on 
their books, unless he returned, and rendered an account of his sales; 
after which, without returning, or rendering an account, he sold the 
horse to another person, to whom he showed the letter; held, that while 
the principals might, perhaps, at their election, sue the agent in trover 
for the conversion of the horse, or in assumpsit for its value, the agent 
could not treat the letter as a proposition to sell him the horse, and the 
purchaser from him, having knowledge of the letter, acquired no title 
against the principals. Jb. 166. 

3. Implied notice to principal.—A purchaser ot lands, at a sale made under 
a chancery decree, is chargeable with implied notice of any fraud, or 
other defect in the proceedings, of which his agent in making the pur- 
chase, who was a party to the suit, hed actual notice. Dunklin v. Har- 
vey, 177. 

AMENDMENT. 

1, Affidavit for attachment ; what defects are not amendable.—When a statu- 
tory attachment is sued out by a landlord against the crop of his ten- 
ant (Rev. Code, §§ 2961-2; Sess. Acts 1870-1, p. 19), the affidavit must 
state that the relation of landlord and tenant exists between the parties, 
and that the indebtedness is for rent, or advances, or both; and the 
want of these averments is a fatal defect, which can not be remedied by 
amendment, in cases commenced in the Circuit Court. Staggers v. 
Washington, 225. 

2. Branch summons; amendable defects.—When the original and branch 
summons each contains only the name of the defendant upon whom it 
is served, the defect is formal merely, and amendable under the statute 
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AMENDMENT — Continued. 


(Rev. Code, §§ 2807-11), even if pleaded in abatement. Boardman ». 
Parrish, 54. 

3. Amendment of complaint, by striking out name of one or more defendants, 
Since the statute expressly authorizes an amendment of the complaint 
by striking out the name of a defendant improperly joined (Rev. Code, 
§ 2809), it can not be assumed that an action against several defendants 
was discontinued, merely because the name of one of them, who was 
served with process, was struck out by leave of the court. Masterson v, 
Gibson, 56. 

Same, in statement of cause of action.—-In an action against husband and 
wife, if the cause of action is described in the original complaint as 
‘provisions furnished to defendant at his request,” the complaint may 
be amended by the addition of averments necessary to show a valid 
cause of action against the wife’s statutory separate estate; and a for- 
tiori, in a case removed by appeal or statutory certiorari from a justice’s 
court, which is required to be “tried according to equity and justice, 
without regard to any defect in the suxmons or other proceeding before 
the justice” (Rev. Code, § 2772), sach an amendment should be allowed, 
Schuessler & Co. v. Wilson, 516. 

. Clerical misprision in bill of exceptions. —When the appeal is sued out by 
the pluintitf below, from a jadgment of nonsuit, which he was compelled 
to take in consequence of the refusal of the court to allow him to file an 
amended complaint, a recital in the bill of exceptions that ‘the defend- 
ant excepted to this ruling of the court, and, in consequence of this 
ruling being unable to proced further with his case, thereupon took a 
nonsuit,” &e., shows a mere clerical misprision, which will be consid- 
ered as amended. Jb, 516. 

. Amendment of pleas, and filing additional pleas. —A defendant may ask 
leave to amend a plea to which a demurrer has been sustained (Rev. 
Code, § 2657), but can not claim the right to file an entirely new plea as 
an amendment: and although the court may (and should in a case where 
justice requires it) allow a plea to be filed after the.expiration of the 
time prescribed by the statute, yet this is matter of discretion, and its 
refusal cannot be held erroneous; especially when no surprise is alleged, 
and the record shows that issue was joined on several special pleas al- 
ready filed, under which the defendant had the full benefit of all the de- 
fenses set up in the new pleas. Jones v. Ritter’s Adm’r, 270. 

7, Judgment corrected: und affirmed.—In an appeal case from a justice’s court, 
brought to this court by appeal at the instance of the defendant, the ren- 
dition of judgment in favor of the holder of the legal title, for the use 
of the party really interested, will be regarded as a mere clerical mis- 
prision, and here corrected at the costs of the defendant, when the re- 
cord shows that the original complaint was properly filed in the name 
of the party really interested, and that the holder of the legal title was 
brought in by amendment, a demurrer to the complaint being improp- 
erly sustained. Levystein & Simon v. Marks & Cv., 564. 

& Sume.—When an attachment for aileged advances is sued out by a land- 
lord, and levied on the crops of the tenant, issue being joined on the 
plea of non ussumpsit, no question can be raised by the defendant, dur- 
ing the trial, as to his right to claim an exemption in the attached prop- 
erty; and if that question is nevertheless submitted to the jury, and 
decided against the defendant, and the court thereupon renders judg- 
ment for the plaintiff, for the amount ascertained by the jury to be due 
to him, further adjudging that the property is subject to his debt, and 
ordering its sale by the sheriff, this court will correct it, and here ren- 
der the proper judgment, at the costs of the defendant. Brown v. Coats, 
439. 

As to amendments in Chancery, see CHancery, 75-79. 
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ANNUITY. 
1. When not open account.—A claim for an annuity of a sum certain, created 
by deed, charged on lands, and payable annually during the life of the 
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ANNUITY— Continued. 


annuitant, is not an open account within the statute of limitations of 
three years (Rev. Code, § 2904). Taylor v. Forsey, 426. 

9. Charge of annuity on real and perscnal property, by deed.—When an annu- 
ity is charged on real and personal property, conveyed by deed of gift, 
the acceptance of the deed binds the grantee to the payment of the 
charge; and neither he, nora purchaser from him with notice, can claim 
a partial exoneration of the land, on account of a subsequent loss or 
destruction of the personal property, as, for instance, the emancipation 
of the slaves by the late war. Jb. 426. 

3. Same; construction of deed, as to right of annuitant to claim dower in lieu of 
annuity.—A deed of gift, by which lands were conveyed to the grantor’s 
daughters, charged with the payment of an annuity to his wife, con- 
tained the following provisions: “ But said annuity is hereby expressly *° 
declared to be charged upon the said lands, in lieu of the dower interest 
therein to which the said Susan” [grantor’s wife] ‘‘would be entitled, 
should she survive him,” the grantor; ‘‘and it is hereby expressly de- 
clared, that if the said Susan, after the death of the said” grantor, ‘‘claim 
dower in the lands, or any of them, then the said Mary and Martha,” 
the grantees, ‘‘and the lands to them respectively conveyed by this in- 
denture, are hereby released and discharged from the payment of the 
said annuity, or any part thereof; but, should the said Susan accept the 
said annuity, in lieu of the dower interest she may have in the said 
lands, then the same is to be borne equally by the said” grantees; Held, 
that it was not incumbent on the annuitant, when seeking to enforce the 
charge on the lands, to show that she had elected to take the annuity in 
lieu of dower in the lands; that the deed vested in Mtr an absolute right 
to the annuity, subject to be defeated by her claiming dower, and this 
was matter of defense. Jb. 426. 


ATTACHMENT. ; 

1, Affidavit for attachment; what defects are not amendable.—When a statutory 
attachment is sued out by a landlord against the crop of his tenant 
(Rev. Code, §§ 2961-2; Sess. Acts 1870-71, p. 19), the affidavit must 
state that the relation of landlord and tenant exists between the parties, 
and that the indebtedness is for rent, or advances, or both; and the 
want of these averments is a fatal defect, which can not be remedied by 
amendment, in cases commenced in the Circuit Court. Staggers v. 
Washington, 225. 

2. Attachment cases before justice of the peace; what objections ure not availa- 
ble on appeal.—When an attachment case is commenced before a justice 
of the peace, and taken by appeal to the Circuit Court, no objection can 
be there raised to the regularity of the proceedings which was not taken 
before the justice (Rev. Code, § 3296), although it might be fatal to the 
proceedings if originally commenced in that court. Jb, 225. 

3. Attachment on demand not authorizing it; how objected to—When an at- 
tachment is not rightly sued out, the objection can only be taken by 
plea in abatement; and when sued out on a demand which does not au- 
thorize an attachment, a rule on the plaintiff, to show cause why the at- 
tachment should not be dissolved, is the proper mode of reaching the 
— a plea to the merits is a waiver of the objection. Brown v. Coats, 

2. 

4. Claim of exemption in property attached ; judgment corrected and affirmed. 
When an attachment for alleged advances is sued out by a landlord, and 
levied on the crops of the tenant, issue being joined on the plea of non 
assumpsit, no question can be raised by the defendant, during the trial, 
as to his right to claim an exemption in the attached property; and if 
that question is nevertheless submitted to the jury, and decided against 
the defendant, and the court thereupon renders judgment for the plain- 
tiff, for the amount ascertaired by the jury to be due to him, further ad- 
judging that the property is subject to his debt, and ordering its sale by 
the sheriff, this court will correct it, and here render the proper judg- 
ment, at the costs of the detendant. Jb. 439. 
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ATTACHMENT — Continued. 


5. Lien of attachment; death of defendant before judgment.—When an attach. 
ment is levied on personal property, the death of the defendant before 
judgment does not destroy the lien, nor dissolve the attachment; but, 
if the levy is on lands, and the defendant dies before judgment, and the 
action 1s revived and prosecuted to judgment against his administrator, 
a sale of the lunds under execution on such judgment conveys no title 
to the purchaser as against the heirs, McClellan v. Lipscomb, 255. 

6. Same; as to plaintiff’s remedy, quere.-— Whether the plaintiff’s remedy, 
in such case, is by scire facias against the heirs, under the statute of West- 
minister 2 (13 Edw. 1, ch. 45), asa part of the common law in this 
State, or by bill in equity, quae. 1b. 255. 

7. Security for costs.—In an attachment suit by a non-resident, an acknowl. 
edgment as security for the costs (Rev. Code, §§ 2802, 2937) may be in. 
dorsed on the attachment, bond, or affidavit, or written on a separate 
paper, and filed with the other papers in the cause; and if it is accepted 
as sufficient by the officer issuing the attachment, either before or at the 
time the writ is issued, it is not necessary that such acceptance shall be 
indorsed on it, or reduced to writing: when such acknowledgment is 
found among the papers of the cause, its acceptance in fact, though not 
in writing, may be proved subsequently; and if there be any doubt 
about it, the plaintiff should be permitted to give new security. (ood 
v. Jones, 538. 

8. Garnishment against public officers.—The salary or compensation of a 
public officer—a tax assessor, for instance—can not be reached by gar. 
nishment, at the suit of a creditor, against another public officer charged 
with the dutyf disbursing it. The statute which authorizes money to 
be attached “in the hands of an attorney-at-law, sheriff, or other officer” 
(Rev. Code, § 2948), applies only to money belonging to private indi- 
viduals, and can not be extended to the salary or compensation of pub- 
lic officers in the hands of disbursing officers. Pruitt v. Armstrong, 306. 

9. Who may sue on bond.—An action on an attachment bond, payable to 
several persons jointly, and conditioned for the payment to them of 
“all such damages as they may sustain from the wrongful or vexatious 
suing out of the attachment,” can only be maintained by all the obli- 
gees jointly, though the alleged damage may have accrued to only one: 
of them. Masterson v. Phinizy, 336. 
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ATTORNEY AT LAW. 

1. Attorney's authority to receive payment of judgment.—An attorney at law 
has authority to receive payment ot a judgment which he has obtained 
for his client; and a payment to him, even by a stranger, is a satisfac- 
tion of the judgment as against the plaintiff therein. Frazier v. Parks’ 
Adivrs, 363. 

2. Administrator's attorney ; liability to distributees.—When an attorney col- 
lects money for an administrator, he is liable only to his client, and not 
to the distributees of the estate; consequently, when the attorney, or his 
personal representative, files a bill to foreclose a mortgage given by one 
of the distributees to him, the defendant can not set off against the 
mortgage debt his interest in moneys collected by the attorney for the 
administrator of the estate. Jb. 363. 


BAILMENT. 


1. Liability of bailee to bailor.—As.a general rule, a bailee can not dispute 
the title of his bailor; but he may yield the possession to the true owner, 
on demand; and when sued in trover by the bailor, may show, in de- 
fense, that he surrendered the property on the demand of the true 
owner, Calhoun v. Thompson, 166. 

2. Sale by bailee.—As to third persons, a bailee has a special property, inci- 

dent to the possession, which enables him to protect the property 

against mere wrongdoers, or recover it from them; but, unless author- 
ized by the terms of the bailment, he cannot make a sale which will alter 
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BAILMENT— Continued. 


the general property of the bailor, and divest him of the right to main- 
tain trover for its conversion, against the bailee, the purchaser, or any 
one claiming under such sale. Jb. 166. 

3, Sale or mortgage of personal property by person in possession.— Having pos- 
session of personal property, by permission of the owner, does not con- 
fer the power to sell or mortgage it, even in favor of a bona fide pur- 
chaser for valuable consideration without notice, Glaze v Blake, 379. 

4. Offspring of animals held under: bailment, or executory contract of purchase.— 
A colt, foaled while its dam is held under a bailment. or executory con- 
tract of purchase, by the terms of which the title is to remain in the 
bailor or vendor until the agreed price is paid, 18 also subject to the 
terms of such contract. Hlmore v. Fitgputrick, 400. 


BANKRUPTCY. 


1. Right to enforce parol contract for sale of land.—A purchaser ot lands, 
under an executory parol contract, having afterwards obtained a certifi- 
cate of discharge in bankruptcy, cannot maintain a bill in equity for the 
specific performance of the contract: his assignee is the only party who 
can sue. fea v. Richards, 396. 

2. Rights of assignee in bankruptey, and purchaser at his sale.-—As to lands 
surrendered by a bankrupt, the assignee in bankruptcy takes only the 
estate which the bankrupt had, and the lands remain chargeable with 
all the prior equities which were binding on the bankrupt; nor can a 
purchaser from the assignee, who succeeds only to his interest, claim 
the protection which is accorded in equity to a bona fide purchaser for 
value. Smith v. Perry, 266. 


BILL OF EXCEPTIONS. « 


1. When necessary.—Under the Revised Code (§§ 2247, 2250), as under the 
established practice of this court prior to the adoption of the Code of 
1852, on appeals from the Probate Court, an error apparent on the face 
of the proceedings—that is, on the face of the record which the court is 
bound to keep—is revisable by this court without a bill of exceptions; 
but matters dependent on the evidence must be preseuted by bill of ex- 
ceptions, duly reserved and certified. Zapp v. Cox, 553. 

W hen will not be considered.—This court will not revise the ruling of 
the primary court on a demurrer to evidence, when it is shown only by 
the bill of exceptions. Sivoly v. Scott, 555. 

3. Same.—Rulives on demurrer, shown only by the bill of exceptions, and 

not appearing in the judgment entry, are not revisable on error, Buck- 
ley v. Wilson, 393. 

4, Clerical misprision in bill of exceptions. —Where the appeal is sued out by 
the plaintiff below, from a judgment of nonsuit, which he was com- 
pelled to take in consequence of the refusal ot the court to allow him 
to file an amended complaint, a recital in the bill of exceptions that 
“the defendant excepted to this ruling of the court, and, in consequence 
of this ruling being unable to proceed further with his case, thereupon 
took a nonsuit,” &e., shows a mere clerical misprision, which will be 
considered as amended. Sehuessler & Co. v. Wilson, 516. 

5. General exception to entire charge.—A general exception to an entire charge, 
consisting of several distinct propositions, can not be sustained, unless 
each part of the charge is erroneous. Caldwell v. Parmer’s Adm’r, 
A05. - 

. Same.—When a charge contains two or more distinct, separable propo 
sitions, an exception ‘to this charge, and to each part thereof, sepa” 
rately and successively,” is only a general exception to the entire charge, 
and cannot be sustained unless the entire charge is erroneous. South & 

North Ala. Railroad Co. v. Jones, 507. 
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BILLS OF EXCHANGE, AND PROMISSORY NOTES. 
1. Liability of acceptor for damages. —Under an unqualified acceptance of g 


bill of exchange, the acceptor is Jiable only for interest, as on # prom. 
issory note, and not for statutory damages (Rev. Code, 91845). Tram. 
mell v. Hudmon & Brother, 235. 


2. Alteration of note.—The words ‘with half legal interest till maturity,” 


added to a promissory note after its execution and delivery, are a ma. 
terial alteration, and, in the absence of proof that they were not added 
by the payee, entirely annul the note as evidence of a debt. Lumar and 
Wife v. Brown, 157. 


3. Loan of Confederate treasury-notes, as consideration of note.—A loan of 


Confederate States treasury-notes in 1862, when they were the principal 
circulating medinm here, is a sufficient consideration to support a prom. 
issory note. Simpson v. Lauderdale County, 64. 


BILL OF PARTICULARS. 
1. Bill of partiewars.—The main object of bills of particulars is to prevent 


surprise, and liberal rules are applied in their coustruction: where the 
complaint contains only the common counts, but the only matter of 
controversy between the parties, as shown by the plea, replication there- 
to, and depositions on file, is the validity of an order drawn on the de- 
fendants in the plaintifi’s name, and paid by the defendants, and which 
the plaintiff insisted was a forgery, there is no error in refusing to dis- 
miss the suit on account of the failure to furnish a definite bill of par- 
ticulars. Fountain’s Adm’r v. Ware, 558. 


BONDS. 


i 


Oficial bonds; condition, and liability of sureties. —It is competent for the 
legislature, in exacting official bonds, and prescribing their conditions, 
to require that they shall be conditioned for the faithful performance of 
all duties that may be imposed by subsequent statutes during the officer's 
continuance in office; and this having been done by a general statute 
(Rev. Code, § 159), the sureties on an official bond, conditioned as 
required by the statute, are liable for their principal’s defiult in refer- 
ence to additional duties subsequently imposed, unless the statute im- 
posing such duties shows an intention that they shall not be so liable. 
Morrow v. Wood, 1. 

Same; who may sue for breach,--An official bond, conditioned for the 
faithful performance of official duty, is not a ‘contract for the payment 
of money,” within the statute (Rev. Code, § 2523) requiring actions on 
such contracts to be brought in the name ot the party really interested, 
Ib. a. 

Same.—The statute which authorizes an action ‘for the breach of any 
official bond or undertaking of any officer of this State,” ‘‘or of any 
bond or undertaking given in an official capacity to the State of Ala- 
bama or any officer thereof,” to be brought by ‘‘the person aggrieved” 
in his own name (Rev. Code, § 2552), being a remedial statute, and 
therefore construed liberally, includes the official bond of a county 
treasurer, although such bond is payable to the county; and the county 
superintendent of education, being authorized and required to receive 
and collect from the treasurer all school moneys belonging to the coun- 
ty, is the “person aggrieved” by the treasurer’s default in not paying 
over such moneys. Jb. 1. 


4, County treasurer; liability of sureties on official bond, for school moneys 





received under subsequent law.—The act approved April 19, 1873 (Session 
Acts 1872-3, p. 6), providing, by its 7th section, that ‘before any money 
shall be paid over to the county treasurer under this act, such treasurer 
shall increase his official bond, to such an amount as shall be authorized 
by the superintendent of public instruction, so that said increase will 
amount to at least double the sum of money that may be brought into 
his hands at any one time by the provisions of this act, and said bond 
shall bind said treasurer to the faithful performance of his duties under 
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or 


7. 


2 


9, 


this act, and shall be approved by the probate jugge of said county,” — 
shows a legislative intent to require from the treasurer a new bond for 
the faithtul performance of the new duties imposed by that act; conse- 
quently, the sureties on his general bond as county treasurer, executed 
betore the passage of that act, are not hable for his default in not 
paying over such moneys, although in fact he gave no new bond. Jb. 1. 

Construction of bond, as to tiability of obligors.--A. bond by which the 
obligors acknowledge themselves ‘held and firmly bound unto” the 
obligee in the specitied penalty, ‘for the payment of which,” it is 
declared, ‘“twe and each of us bind our heirs, adininistrators, or assigns,” 
binds the obligors personally, notwithstanding the omission of the 
word “ourselves.” Wood v. Coman, 283, 

Bond exeented by obligor in wrong name; how sued on.—When the true 
name of the obligor is Joshua P. C., while the signature to the bond is 
J.P. C., and, by mistake, the name is written James P. C. in the body 
of the bond; the obligor may be sued by his true name, with an aver- 
ment that he signed the bond by the name of J. P. C, and in the 
absence of a plea of non est factum, verified by affidavit, the bond is 
admissible evidence notwithstanding the mistake, Jb. 283. 

Aetion on. detinue bond; in what court brought.—When the plaintiff in 
detinne, or ina statutory action ‘for the recovery of personal property 
in specie” (Rev. Code, §¥ 2593-98), commenced in the District Court 
of the United States, obtains poss ssion of tbe property by executing 
the necessary statutory bond, und afterwards suffers a voluntary nonsnit, 
the defendant may sue on the bond in a State court, and is not com- 
pelled to sue in the Federal court. 1b, 283. 

Official bond of justice of the peace; liability under.—The requisition of an 
official bond from a justice of the peace, conditioned for the faithful 
performance of his duties (Rev. Code, §3 540, 157), does not increase 
his liability to civil suits, nor make any official dereliction actionable 
which was not already actionable: it only renders him and his sureties 
liable for acts for which, without a bond, he alone was liable. Jrion v. 
Lewis, 191. ' 

Who may sue on penal bord.—An action on an attachment bond, payable 
to several persons jointly, and conditioned tor the payment to them of 
“all snch damages as they my sustain from the wrongful or vexatious 
suing out of the attachment,” can only be maintained by all the obligees 
jointly, though the alleged damage may live accrued to only one of 

them. Masterson v. Phinizy, 336. 


CHANCERY. 


— 


J. Jurispictron, AND GENERAL Principles. 


When creditor without lien may come into equily.—A fereditor without a 
lien, or by simple contract only, nay come into equity to reach and 
subject lands fraudulently conveyed by his insolvent debtor. .WeAnally 
v. O Neal & O' Neal, 299. 

When wife can not come into equity.—For the recovery of lands which 
belong to her statutory separate estate, a married woman has a complete 
aud adequate remedy by action at law (Rev. Code, § 2525), and there- 
fore can not come into equity, without showing some special reason for 
its interposition. (Overruling Barelay v. Plant, 50 Ala. 509-22.) Plant 
v. Barclay, 501. 





3. Who may maintain bill to remove cloud on title to land.—-A court of equity 


_ 


will not entertain a bill to remove a cloud from the title to land, in favor 
of 2 person asserting a legal title, when he is not 1n possession, unless 
he shows some special equity ; that is, some obstacle, or impediment, 
which would prevent or embarrass the assertion of his rights at law. 
Ib. 561; also, McLean v. Presley's Adm’r, 212. 

Vacating sale wnler execution, and cancelling sheriff's deed.—A sale of lands 
under execution may be set aside by the court from which the process 
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issued, and that court is the proper forum in which to have it set aside, 
on account of irregularities in the conduct of the officer by whom it 
was made; but, where the sale was at a price so grossly inadequate ag 
to negative good faith on the part of the officer and purchaser, thereby 
creating the presumption of fraud, and has been cousummated by a 
deed to the purchaser, a court of equity will interfere, on the seasonable 
application of a party to the process, to set aside the sale, and cancel 
the deed, tay’s Adm'r v. Womble, 32. 


5. Same.—Mere irregularities ina sale of land under execution, such asa 


failure to give the statutory notice, do not affect the title of the pur. 
chaser, and do not afford a sufilcient reason for setting aside the sale; 
but, if followed by a sale manifestly injurious to the parties, the court 
will consider such irregularities in determining whether or not the sale 
shall be set aside; and althorngh inadequacy of price, not sufficient to 
raise the presumption of fraud, will not vitiate a judicial sale, yet gross 
inadequacy, as where lands worth $1,0vv are sold for $10, attended with 
great irregularities in the conduct of the sale, is conclusive against its 
validity. 1b. 32. 


6. Same.—In the wbsence of all unfairness, oppression, or irregularity, the 


~ 


on 


9. 


10. 


court might hesitate to set aside a sale under execution, on account of 
the inadequacy of the price, when the lands were worth $1,800, were 
incumbered witb a mortgage for $400, and brought $200 at the sale; but, 
where the mortgagee himself becomes the purchaser, although the case 
is not within the strict rule as to purchases of the equity of redemption 
by mortegagees, the transaction will be jealously scrutinized, and it must 
be characterized by the utmost good faith, aud supported py an ade- 
quate consideration; and if it appears that the sum bid was about the 
amount of the execution debt, and was twenty times the sum bid by 
him, a short time before, at another sale under execution against the 
same defendant, tor an adjoining tract of the same size. and of nearly 
the same value, which was eutirely unincumbered, the two tracts 
together constituting the defendant's entire plautation,--in decreeing 
that the first sale be vacated, on account of the inadequacy of price, and 
irregularities in the conduct of the sale, the court will also set aside the 
sale of the equity of redemption of the mortgaged tract. 1b, 32. 


7. Tender, and repayment of purchase-money, on setting aside sale.—When a 


sale of lands under execution is set aside in equity, at the instance of 
the defendant, the purchaser is entitled to be refunded his money, with 
interest; and if the bill does vot offer to refand it, the court will decree 
a resale for his protection; but a tender, or offer to refund, is not essen- 
tial to the equity of the bill. Jb. 32. 


Equitable relief against fraud.—Courts of equity lend a reluctant ear to the 


complaints of parties who, through alleged fraud and deceit, have been 
induced to execute important conveyances in ignorance of their con- 
tents, when they made no inguiry, and sought no information as to the 
contents of such conveyances Wats v. Burnett, 341. 


Same; what will avoid release of dower.--A release or relinquishment of 


dower by the wife, executed subsequent to ber husband’s conveyance, 
can not be avoided by her, on the groand that it was procured by fraud, 
duress, or undue influence, when the proof only shows that she signed 
it very reluctantly, at the earnest solicitation of her husband and her 
son, and accepted from the purchaser the stipulated consideration. 
Robinson v. Moon, 241, 


Assigninent of dower, and mesne profits.—In the assignment of dower, 


courts of equity have concurrent jurisdiction with courts of law in all 
cases, and exclusive jurisdiction to decree compensation in Jieu of an 
assignment by metes and bounds (Rev. Code, § 1640), and to award 
rents and mesne profits, for the time elapsing between the death of the 
husband and the assignment of dower. Wood v. Morgan, 397. 


IL. Fraudulent chaneery decree.—A decree in chancery is fraudulent and 





void as to persons who were not made parties to the suit, and whose 
rights were kuown to be involved; and a purchaser at a sale under such 
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CHANCERY — Continued. 
decree, having knowledge of the defect, is not entitled to protection. 
Dunklin v. Harvey, 177. 

12. Bill impeaching decree for fraud.—An original bill, in the nature of a bill 
of review, is the proper mode by which to impeach a decree for fraud, 
at the instance of a stranger. Jb. 177. 

13. Decree enforcing vendor's lien on land; when set aside for fraud, at instance 
of purchaser for valuable consideration without notice. —A decree in chan- 
cery, enforcing a vendor's lien on land, in favor of an assignee of one 
of the notes given for the purchase-money, will be set aside for fraud’ 
at the instance of a sub-purchaser for valuable consideration without 
notice, who was not made a party to the suit, although he was known 
to be in possession of the land under claim of title, and had been in 
open and notorious possession for ten years, and had obtained the 
legal title from the original vendor before the commencement of the 
suit. Ib. 177. ; 

14. Injunction of decree in equity.—As a general rule, a court of equity will 
not enjoin the execution of one of its own decrees, at the instance of a 
party or privy, but will leave him to seek redress by bill of review under 
the statute (Rev. Code, § 3404), or by petitioa under the rules of chan- 
cery practice,— Wright v. Phillips, 69. 

15. Equitable relief against execution of decree.—When a person seeks to 
prevent the execution of a decree in chancery, to which he is not a 
party, on account of matters outside of the issues in the cause, though 
germane to it, the proper practice, ordinarily, is to obtain from the 
court or chancellor a restraining order, or an order to suspend proceed- 
ings under the decree, upon proper security being given. Jb. 69. 

16, Decedent's estate; when distributee may maintain bill against administrator. 
As to the right of one of several distributees of an intestate’s estate to 
maintain a bill in equity against the administrator, to recover his por- 
tion of a specific fund not needed for the purposes of administration, 
without making the ‘other distributees parties, and without asking a 
final settlement and distribution of the estate, the case of Chambers v. 
Wright, 52 Ala. 444-52, is not to be “regarded as an authoritative pre- 
cedent in all similar cases,” though it may be justified by its own pecu- 
liar circumstances. Jb. 69. 

7 Same; administrations in different jurisdictions.—The estate of a deceased 
person is substantially but one estate, and the respective distributees 
are interested in it as a whole, although portions of the property may 
be situated in different jurisdictions; and hence, if one of the distribu- 
tees obtains possession of more than his share of the assets outside of 
the domestic jurisdiction, and the fact is brought to the knowledge of 
the proper court at the place of the intestate’s domicile, that court will, 
on a proper showing, charge the excess against his distributive share of 
the assets within its jurisdiction. Yet, in the absence of special equita- 
ble circumstances, each administration must be settled in the jurisdic- 
tion by which it was granted; and when any surplus remains in the 
hands of a foreign or ancillary administrator, after paying all debts 
and charges of administration in that jurisdiction, the foreign court 
will, in a spirit of comity, and as matter of judicial discretion, not as 
matter of right, order it to be paid over to the domiciliary administra- 
tor. Jb. 69. 

18, Conclusiveness of chancery decree, as between distributees and administrator. 
A decree in chancery against an administrator, in favor of one of the 
distributees of his intestate’s estate, for his distributive share of a 
specific fund, which the administrator had collected, and which, not 
being needed for the purposes of administration, he had distributed 
among all the other parties entitled to it, retaining said distributee’s 
share on account of unsettled transactions between him and the foreign 
administrators of the estate,—does not conclude or bar the other dis- 
tributees, who were not parties to the suit, from asking equitable relief 
against the decree, on the ground that said distributee has received 
more than his proper share of the estate, including the assets in the 


(41) 
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foreign jurisdiction, and is insolvent ; but, as to any set-off, or chim 
for damages, on account of said distributee’s conversion or appropria- 
tion of assets, which might have been available to the administrator 
in defense of that suit, and which was in fact then presented and adju- 
dicated, the decree is conclusive. Jb. 69. 


19, Settlement of decedent's estate in equity; conclusiveness of chaneery decree, 


and suspension of execution thereof.—-The intestate died in Alabama 
where he resided. Letters of administration on his estate were granted 
in New York, where most of the distributees resided. The administra- 
tors seized, in New York, a large quantity of cotton, assets of the estate 
which one of the distributees in Alabama had sold without authority, 
the purchaser agreeing to ship it to New York, and there sell it on their 
joint account ; and the purchaser threatening litigation, they compro- 
mised the matter with him, and paid him a sum of money, on the writ-. 
ten request of said distributee that they would do so, ‘and charge to 
him in their administration account the amount so paid.’ Afterwards, 
letters of administration on the estate were granted in Alabama, and 
the Alabama administrator collected a large sum of money, assets of the 
estate, which was on deposit in England, and which, not being needed 
for the payment of debts, or the charges of administration, was distrib- 
uted by him among the several persons interested in the estate; but he 
retained the share of said distributee, on account of said cotton transac- 
tion. Thereupon, said distributee filed a bill in equity against the Ala- 
bama administrator, not making the other distributees parties, and ob- 
tained a decree for his distributive share of said fund, which decree was 
affirmed by this court on appeal. The other distributees afterwards 
filed the bill in this case, to restrain the execution of that decree, and 
to remove the administration and settlement of the estate into equity; 
alleging that the complainant in said decree was insolvent, that the 
amount of that decree was greater than his entire distributive share of 
the estate, after deducting the amount paid on his account by the New 
York administrators, and that all the assets received by the New York 
administrators had been expended in the regular course of administra- 
tion, though their administration was not finally settled. Held, that 
the bill was not wanting in equity—that the complainants were entitled 
to have the execution of the decree suspended until the final settlement 
of the estate, and were not concluded by the former decree. Ib. 69. 


20. Conclusiveness of chancery decree in bar of another suit.—A decree in 


chancery, dismissing, for want of equity, a bill filed by a purchaser of 
lands at a sale made by an order of the Probate Court, against the per- 
sonal representative and heirs, to compel a specific performance of the 
contract, and the execution of a conveyance, does not conclude a sub- 
purchaser, to whom he had sold and conveyed all his interest in the land 
before filing his bill, from maintaining another suit for the same pur- 
pose. Todd v. Flournoy's Heirs, 99. 


21. Sale of decedent's lands for distribution, under special statute—Where a 





private statute confers on the Probate Court of a particular county juris- 
diction to order a sale or distribution of lands belonging to a testator’s 
estate, on the filing of a petition by any of the parties interested in it, 
“getting forth the necessity of a sale or distribution,” ‘and that it 
would be for the interest of all parties entitled to share in said estate to 
have the same sold, and the proceeds re-invested, or distributed, or to 
have the property distributed;” the word necessity means only a strong 
or urgent reason, and a petition which avers ‘‘that it is greatly to the 
interest of said legatees, and of all parties entitled to a share in said 
estate, to have a sale of the real and personal property, so that each of 
the parties interested may have the share to which he or she may be 
entitled under said will,” and ‘that the keeping of said estate together 
and working it is productive of no benefit to the parties interested, or 
very little, compared to the accumulation which the funds from the 
proceeds of a sale of said estate would realize to them respectively”— 
though defective on demurrer, is sufficient to give the court jurisdic- 
tion. Ib. 99. 
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92. Same.—Where the statute declares that, on the filing of a proper petition, 
all the parties interested being before the court, “the said probate judge 
shall be, and he is hereby, invested with all the jurisdiction which a 
Chancery Court could exercise, on a bill regularly filed in such Chan- 
cery Court, to accomplish the objects prayed for by such petition;” the 
Probate Court becomes, pro hac vice, a special Chancery Court, and is 
invested with all the powers of a Chancery Court, but no more; and its 
decree of sale, rendered on a petition which is sufficient to give it juris- 
diction, can not be collaterally impeached, on account of errors or irreg- 
ularities which might reverse it on error or appeal. Jb. 99. 

93, Same; jurisdiction of equity to decree, in violation of will.—The weight of 
authority is against the existence of any power in a court of equity, in 
the absence of legislation, to decree a sale of lands at the instance of 
the parties interested, when such sale is in direct violation of the terms 
of the will, under which they hold it; yet, when the jurisdiction of the 
court has attached, on a bill regularly filed, all the proper parties being 
before the court, its decree of sale can not be collaterally impeached, 
but is conclusive until reversed or set aside. Jb. 99. 

24. Same; making conveyance to purchaser.—Where the Probate Court, pro- 
ceeding under such special statute, on a proper petition, has decreed a 
sale, and confirmed the report of the sale, but has not ordered a deed 
to be made to the purchaser, it has the power to do so, at his instance, 
notwithstanding the lapse of more than twelve years from the sale; and 
if no conflicting rights have accrued to third persons, it is the proper 
forum in which the proceeding should be thus completed. But, if the 
purchaser has sold and conveyed to a third person, and the original 
notes for the purchase-money, being partly unpaid, are claimed by dif- 
ferent persons, the sub-purchaser may come into equity, against the 
devisees, personal representative, and transferree of the notes, to compel 
a conveyance, and determine their conflicting rights to the unpaid 
purchase-money. Ib. 99. 

25. Sale of lands for partition, under probate decree; conclusiveness, and how im- 
peached.—A sale of lands for partition, under a decree of the Probate 
Court (Rev. Code, §§ 3120-26), is incomplete, until confirmed, and 
subject to be set aside for inadequacy of consideration, fraud, unfairness, 
or any intervening irregularity; but after confirmation, mere irregular- 
ities are cured, the sale is complete, and the title of the purchaser can 
not be disturbed, except for fraud in which he participated. Kellam v. 
Richards, 238. 

26. Same.—After such sale has been confirmed, it can not be collaterally 
impeached in equity, on the ground that the person in whose favor it 
was confirmed was not in fact the purchaser at the sale, nor on the 
ground that the purchase-money was not in fact paid in cash. Jb, 238. 

27. Sule of lands by administrator, under probate decree, for division among heirs; 
when purchaser may compel divestiture of legal tile. —When a purchaser of 
Jands, sold by an administrator under a probate decree for division 
among the heirs-at-law, seeks in equity to enjoin an action at law by 
the heirs, and to compel a divestiture of the legal title, he must not only 
show that the Probate Court acquired jurisdiction to order the sale, but 
that the order was actually made, that the land was sold under it, that 
the sale was reported to the court and confirmed, that the purchase- 
money was paid, and that a conveyance was ordered to be made to the 
purchaser; and these orders must be shown by the records of the court, 
or by such guasi-record memoranda as would authorize the entry of the 
proper orders nunc pro tune. Whitehead v. Jones, 152. 

28. Same; receipt of purchase-money by heirs.— The receipt by the adult heirs, 
from the administrator, of their respective portions of the purchase- 
money of lands sold for division, if knowingly accepted, might amount 
to a ratification of the sale, and give the purchaser an equity to demand 
a legal title from them, notwithstanding any defects in the sale, but the 
title of the infant heirs could not be affected by their guardian’s receipt 
of their portion of the money. Jb. 152. 
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Decedents’ estates; jurisdiction of equity in matter of setilement.—The original 
jurisdiction of the Chancery Court over the subject of administrations 
may be invoked by any person interested in the estate, except the per- 
sonal representative, without the assignment of any special reason, at 
any time before proceedings for a settlement have been commenced in 
the Probate Court; but, when proceedings for a settlement have been 
commenced in that court, or when the jurisdiction of equity is invoked 
by the personal representative, some special equitable reason must be 
shown; and in the case of insolvent estates, the report of insolvency is 
the commencement of such proceedings. ill v. Armisiead, 118. 

Settlement of debtor and creditor estates by common administrator. —When the 
same person is the administrator of the estates of two deceased persons, 
and one estate is indebted to the other, the Chancery Court alone has 
jurisdiction of their settlement. Griffin v. Pringle, 486. 

Equitable relief against judgment, on ground of error in law.—An adminis. 
tratrix, appointed here during the late war, having brought an action at 
law in 1871, to recover personal property belonging to her intestate’s 
estate: which action was defeated, by a plea asserting the invalidity of 
her letters under the decision of this court, as then organized, in the 
ease of Bibb & Falkner v. Avery, 45 Ala. 691; she can not now, since that 
and other similar cases have been overruled, obtain equitable relief 
against such judgment, on the ground of accident, mistake, surprise, 
or other recognized principle of equity jurisdiction. Laker, Lawler & 
Co. v. Pool, 14. 

. Injunction of confessed judgment, at suit of defendant's surety.—A judgment, 

obtained by confession, in an action commenced by statutory attach- 

ment against the defendant’s crop, in favor of a person claiming under 

a certificate of purchase at a tax collector’s sale, is a fraud against the 

defendant’s surety on the replevy bond, to whom the rents were right- 

fully peid as landlord; and it will be enjoined at his instance, when the 

defendant is insolvent. Costley v. Allen, 198. 

. Abatement of purchase-money, on account of misrepresentation of boundaries. 
If the vendor of lands, while negotiating the sale, points out valuable 
lands as a part of the tract, which are in fact outside of its boundaries, 
the purchaser may claim an abatement of the purchase-money, to the 
extent of the damage caused by such misrepresentation, whether made 
through ignorance or by design; and this defense he may make at law, 
when sued for the purchase-money. Bridges v. McClendon, 327. 

Reformation of contract, on ground of mistake or fraud.—A misrepresenta- 
tion of the boundaries of a tract of land, made by mistake or by design, 
by an agent who was authorized to negotiate a sale on behalf of himself 
and the other joint owners, would not authorize a reformation of the 
conveyance as against the other joint owners, so as to include valuable 
lands outside of the tract, which were pointed out as a part of it, unless 
they either ratified or authorized the misrepresentation; and as against 
the agent himself, if he were the sole vendor, and made the misrepre- 
sentation through mistake, it is not certain that a reformation would be 
decreed, though the question is left undecided, not being presented by 
the record. /b. 327. 


35. Purchase by mortgagee at sale under power; equitable relief against.—When 


the mortgagee purchases, either by himself, or through the intervention 
of a third person as his agent, at a sale made by himself under a power 
in the mortgage, the sale will be set aside in equity, on the timely appli- 
cation of the mortgagor: or the mortgagee himself may come into equity, 
to have the uncertainty of his title resolved, by a confirmation of the 
sale, if agreeable to the mortgagor, or by a resale under the order of the 
court. McLean v. Presley's Adm’r, 212. 


36. Receiver; when appointed, at instance of mortgagee.—A receiver of the rents 





and profits of mortgaged lands will sometimes be appointed, at the 
instance of the mortgagee, in aid of an action at law to recover the 
possession, when the mortgsgor is insolvent; but, when the mortgagee, 
having bought at his own sale under the power in the mortgage, files a 
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bill to have the uncertainty of his title resolved by a confirmation of the 
sale or a resale, he can not have a receiver of the rents and profits ap- 
pointed, because the mortgagor is commiting waste and is insolvent. 
Lb. 212. 

37. Receiver’s compensation; who chargeable with.—When it becomes necessary 
for a court of equity to take charge of property, through a receiver, in 
order to preserve it from waste, the praperty becomes chargeable with 
the expenses thus incurred, including the receiver’s compensation; and 
the party who, under the final decree of the court, becomes entitled to 
the property, or its proceeds, takes it cum onere, although it may not be 
sufficient to pay his entire debt or claim. Beckwith v. Carroll, 12. 

38. Equitable set-off against mortyaye debt.—A mortgagor of personal property, 
after default in the payment of the secured debt, but before any action 
has been taken on account of such default, may lawfully procure, by 
purchase and assigument from a third person, a debt due from the 
mortgagee, who is insolvent; and if the mortgagee refuses to allow the 
assigned debt as a set-off, the mortgagor may come into equity to estab- 
lish the set-off, and enjoin a sale under the mortgage. Martin v. Mohr, 
221. 

39. Statute of limitations, and stale demands; when equitable relief is barred by.— 
Possession is presumed to be rightful, and in subordination to the title, 
in the absence of averments and proof to the contrary; and where the 
bill shows an undoubted equitable title in the complainants, and seeks 
a divestiture of the outstanding naked legal title in the heirs of the 
deccased trustee, a defendant who is alleged to be in possession, and 
committing waste, but whose possession is not shown to be hostile to 
the complainants, can not, by demurrer, set up the statute of limita- 
tions, or the staleness of the complainants’ demand, though it appears 
to be more than thirty years old. Shorter v. Smith, 208. 

40. Purchase by trustee, with trust funds.—If a trustee invests trust funds in 
the purchase of lands, taking the title in his own name, the cestuis que 
trust may, at their election, either claim the lands, or fasten a charge 
on them for the reimbursement of the funds so invested; and this equity 
follows the lands, until they pass to a bona jide purchaser for valuable 
consideration without notice. Smith v. Perry, 266. 

4]. Resulting trust in land; parol proof of.—A resulting trust in lands, arising 
from the payment of a portion of the purchase-money by the complain- 
ants, under an agreement with the defendant that the purchase should 
be made for their joint benefit, may be established in equity by parol 
evidence. —-Rhea v. Tucker, 450. 

42. Diligence required of trustee; measure of.—The law does not exact infalli- 
bility from u trustee, nor hold him accountable for mere errors of judg- 
ment: good faith, integrity of purpose, and that degree of diligence 
which a man of ordinary prudence bestows upon his own affairs, are 
the measure of his duty and responsibility. Griffin v. Pringle, 486. 

43. Compensation and reimbursement of trustee.—A trustee is entitled to reason- 
able compensation for his services and risks, and has a lien on the trust 
property for the reimbursement of his expenses legitimately incurred 
In the execution of the trust. Jb. 486. 

44. Sule of decedent's lands, under probate decree, for payment of debts; vendor's 
lien.—When lands are sold by an administrator, under a decree of the 
Probate Court, for the payment of debts (Rev. Code, §§ 2079-96), the 
purchaser has no right to a conveyance, until he has paid the whole of 
the purchase-money; and although the administrator talsely reports 
that the purchaser has made the required cash payment, and has other- 
wise complied with the terms of sale, and the sale is confirmed by the 
court, and a conveyance is executed to the purchaser by the adminis- 
trator, under the order of the court, before the credit payment has 
become due, the title of the heirs is not divested, and the land remains 
bound for the payment of the purchase-money. Wallace v. Nichols’ 
Adm’r, 321. 

45, Same; when purchaser is chargeable with notice.--Sub-purchasers of land, 
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sold under a probate decree for the payment of debts, succeed only to 
the rights of their vendor, the original purchaser,and cannot claim the pro- 
tection afforded to purchasers for valuable consideration without notice; 
although they bought in ignorance of the fact that the purchase-money 
had not been paid, and although a conveyance had been executed to 
their vendor, under the order of the court, before the credit payment 
had become due. Jb. 321. 

46. Sale of lands under decree enforcing vendor's lien.—Where the purchaser of 
lands, not having paid the purchase-money, sells and conveys different 
portions of it, at different times, to several persons, the portion remain- | 
ing unsold must be first subjected to sale for the unpaid purchase- 
money, and the other portions in the inverse order of their alienation, 
the last being first sold. Jb. 321. 

47. Vendor's lien, who can not assert; homestead exemption in favor of widow.— 
When the vendor has obtained a decree in chancery, subjecting the 
lands to sale for the payment of the purchase-money; and the purchaser 
pays the decree with money borrowed from a third person, giving his 
note, with a mortgage on the land and other property, to secure the 
repayment of the money so borrowed; the mortgagee, not having taken 
an assignment of the decree, can not claim to be subrogated to the ven- 
dor’s rights against the land, but must rely on his mortgage; and if the 
constitution of 1868 was of force when the mortgage was given, and the 
mortgagor’s wife did not join in its execution, she is entitled, on the 
death of her husband, to a homestead exemption in the lands, as against 
the mortgagee or his assigns. Pellus v. McKinney, 41. 

50. Vendor's lien, and who may assert.—An executor, or administrator, having 
sold lands under a probate decree, and charged himself, on final settle- 
ment, with the unpaid purchase-money, may enforce the vendor's lien 
on the land in his own name. Rather v. Young’s Adm’rs, 94. 

51. Same.—When the notes given for the purchase-money are transferred by 
delivery merely, or without recourse on the vendor, the transferree or 
holder can not assert a vendor's lien on the land. (Criticising, explain- . 
ing, and limiting .White v. Stover, 10 Ala. 443.) Hightower v. Rigsby, 
126. 

52. Same; against whom asserted.—When a vendor sells land on credit, and 
executes to the purchaser an absolute conveyance, reciting therein the 
payment of the purchase-money, and not taking a mortgage or other 
security for its payment, he may nevertheless assert a vendor’s lien on 
the land, as against the original purchaser, his heirs, or any one claiin- 
ing under him or them by voluntary conveyance; but not against a sub- 

urchaser for valuable consideration, who has paid the purchase-money 
in good faith, without notice of the outstanding lien; and when he seeks 
to ehforce such lien against a sub-purchaser who has made full pay- 
ment, the onus is on him to prove actual notice, or knowledge of facts 
sufficient to charge a party with implied notice. Jb. 126. 

53, Same; when sub-purchaser is chargeable with implied notice. —Declarations 
by the holder of one of the notes given for the purchase-money, assert- 
ing a lien on the land, but not explaining its nature, reported to a sub- 
purchaser of the lands by the hearers, who at the same time derided the 
asserted lien, are not sufficient to put the sub-purchaser on inquiry, and 
thus charge him with implied notice of an outstanding vendor's lien, 
gg the person holding the note has no connection with the title. Jb. 

26. 

54. Vendor’s lien; when not waived.—Where the vendor executed a deed for 
the lands to the purchaser’s wife, at his request, and accepted his indi- 
vidual note for the unpaid balance of the purchase-money, on the as- 
surance of a third person, made in the presence of the purchaser, and 
not contradicted by him, that the note would be a lien on the land with- 
out the wife’s signature,-—held, that these facts did not show a waiver or 
abandonment of the vendor's lien; that the wife was a mere volunteer; 
and that the vendor's rights were not affected by any agreement or un- 

derstanding between the purchaser and his wife’s mother, who furnished 
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the money to make the cash payment, when he had no knowledge of 
such agreement. Moore v. Worthy, 163. 

Same.—When the agreed price is shown to be the full value of the land, 
a waiver or abandonment of the vendor’s lien will not be inferred, or 
implied, because the vendor was the son-in-law of the purchaser, and 
the contract was made with the declared purpose and intention, on the 
part of the purchaser, to settle the land on another married daughter, 
as an advancement, who was afterwards placed in possession by him. 
Simpson v. McAllister, 228. 

Same; who may assert.—In the absence of an agreement to the contra- 
ry, the vendor of lands retains a lien on them for the payment of the 
purchase-money, although he has executed an absolute conveyance, re- 
citing therein that the purchase-money has been paid; which lien, if 
not waived or abandoned, prevails against all the world, except a bona 
Jide purchaser for valuable consideration without notice, and passes to 
an assignee of the note given for the purchase-money, unless the as- 
signment is without recourse, and may be asserted by him in his own 
name, Ib, 228. 

When mortgagee is bona fide purchaser for valuable consideration.--When 
a mortgage is given to secure a loan contemporaneously made, or made 
on the faith of an agreement and promise that it should be given, the 
mortgagee is a bona fide purchaser for valuable consideration, and en- 
titled to protection against latent equities of which he had no notice; 
and a release by him of a portion of the mortgaged property, before he 
had notice of a latent equity on the other portion, does not affect his 
right to protection against such latent equity. Watts v. Burnett, 340. 

Who is purchaser without notice.—A purchaser at a sale under a mort- 
gage, having actual notice of an outstanding equity, may nevertheless 
take advantage of the want of notice on the part of the mortgagee, 
since otherwise the mortgage would be a worthless security. Cahalan v. 
Monroe, Smaltz & Co., 303. 

Same.—The transferree of a mortgage, having actual notice of a latent 
equity, or secret trust, may nevertheless take advantage of the want of 
notice by the mortgagee. Bartlett v. Varner’s Executor, 580. 

Who is purchaser for valuable consideration. —An existing indebtedness 
or liability as surety, though a sufficient consideration to support a 
transter by the surety, to the creditor, of a mortgage given by the prin- 
cipal to indemnify the surety, does not, without some new considera- 
tion, make the transferree a purchaser for valuable consideration, who 
is entitled to protection against latent equities of which he had no no- 
tice. Jb. 580. 

When mortgagee is purchaser for valuable consideration.—When a mort- 
gage is given to indemnify a surety against a liability contemporaneous- 
ly assumed, the mortgagee is a purchaser for valuable consideration, and 
7 a to protection against latent equities of which he had no notice. 

. 580. 

Who is purchaser for valuable consideration without notice.—As to lands 
surrendered by a bankrupt, the assignee in bankruptcy takes only the 
estate which the bankrupt had, and the lands remain chargeable with 
all the prior equities which were binding on the bankrupt; nor can a 
purchaser from the assignee, who succeeds only to his interest, claim 
the protection which is accorded in equity to a bona fide purchaser for 
value. Smith v. Perry, 266. 

When purchaser is chargeable with notice of incumbrance on land.—A pur- 
chaser of land is chargeable with notice of all facts recited in the deed 
to his vendor, or in a former deed to which it refers, and which is a 
necessary link in the chain of title. Taylor v. Forsey, 426. 

Burden of proof as to notice.—When a secret trust in land is asserted in 
equity, against a purchaser who has paid a valuable consideration, the 
onus of proving notice is on the party asserting it. Bartlett v. Varner’s 
Executor, 580. 

Same.—If the vendor conveys by absolute deed, reciting therein that 
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the purchase-money has been paid, the onus is on him, or his assignee 7 
of the note given for the purchase-money, when seeking to enforce g 
lien on the land, as against a sub-purchaser for valuable consideration, 
to prove notice of the fact that the original purchase-money was unpaid, 
before the consummation of the contract of sub-purchase; and proof of 
conversation or declarations, repeated after the lapse of fourteen or fif- 
teen years, and not shown to be connected with any circumstances 
likely to impress them on the memory, is not sufficient to outweigh the 
positive testimony of the sub-purchaser himself, denying notice. Lam- 7 
bert v. Newman, 623. 

66. Implied notice to principal.—A purchaser of lands, at a sale made under 
a chancery decree, is chargeable with implied notice of any fraud, or 
other defect in the proceedings, of which his agent in making the pur- 
chase, who was a party to the suit, had actual notice. Dunklin v. Har- y 
vey, 177. 































































II, PLEADING AND PRACTICE. 


67. Parties to bill to enforce vendor's lien.— When a bill is filed by an admin- 
istrator de bonis non, seeking to subject to sale, in satisfaction of the un- 
paid purchase-money, lands sold by his prodecessor, under a_ probate 
decree, for the payment of debts, the heirs at law are necessary parties, | 
in order that the court may convey a good title to the purchaser under 
its decree. Wallace v Nichols’ Adm’r, 321. 

8. Parties to bill for foreclosure of mortgage.—In a bill for the foreclosure 
of a mortgage, and an account of the mortgage debt, an assignee of a 
part of the debt may be joined as a party vither plaintiff or defendant: 
it is sufficient that he is brought before the court, so that he may assert 
his rights, and be concluded by the decree. Beebe & Henshaw v. Morris, 
525. 

. Parties to bill to enforce resulting trust in lands ; revivor.—In a suit to en- 
force a resulting trust in lands, if the plaintiff dies before final decree, 
the suit should be revived in the name of his heirs: a decree in favor of 
his personal representative is erroneous. Rhea v. Tucker, 450. 

. Who may file bill to enforce parol contract for sale of land.—A purchaser 
ot lands, under an executory parol contract, having afterwards obtained 
a certificate of discharge in bankruptcy, can not maintain a bill in 
equity for the specific performance of the contract; his assignee is the 
only party who can sue. Lea v. Richards. 

. Averment of fact or legal conclusion.—An averment in a bill, that a mar- 
ried woman executed a note and mortgage, ‘‘being at the time relieved 
of the disabilities of coverture, and made a free-dealer,” is not an aver- 
ment of fact, but the statement of a legal conclusion. McDonald v. 
Mobile Lite Insurance Co., 468. 

72. Private statutes; pleading and proof of.—Section 2698 of the Revised 
Code, which provides that private statutes may be ‘“‘given in evidence 
without being specially pleaded,” does not apply to suits in chancery, 
when such a statute is a fundamental constituent of a right of recovery 
or defense. Jb. 468. 

73. Decree pro confesso; effect of.—A decree pro confesso is an admission 
only of the facts which are well pleaded, and cannot aid or supplement 
defective averments. Jb. 468. 

74. Proof of assignment of note, in suit by assiqnee.—When the holder of a 
note given for the purchase-money of land, asserting his ownership, 
joins the payees and makers as defendants to a bill in equity, an admis- 
sion by the payees of the averments of the bill estops them from assert- 
ing any claim to the note, and renders it unnecessary for the complain- 
ant to prove his ownership as against the makers. Lamar & Wife v. 
Brown, 157. 

. Amended bill.—Repugnancy, or inconsistency, between the original and 

amended bills, in the case made for relief, though in the alternative, is 

age ground for notallowing the amended bill. Ray’s Adm’r v. Wom- 

ble, 32. 
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76. Amendment of bill.—Although the statute requires the allowance of amend- 
ments to bills, at any time before final decree, ‘‘to meet any state of ev- 
idence which will authorize relief” (Rev. Code, § 3356); it is not error 
to refuse an amendment, after the cause has been submitted for final 
decree, which presents a case for relief resting on the unsupported testi- 
mony of the complainant alone, when his testimony also shows that his 
claim rests on a paper title, which he does not produce, nor account for 
its non-production. Alexander v. Taylor, 60. 

77, Same; when allowable.—When a motion is made, in term time, to dismiss 
a bill for want of equity, and at the same time the complainant asks 
leave to amend his bill, the amendment should be allowed (Rev. Code, 
§ 3356), if thereby the defects of the bill aresupplied. Martinv. Mohr, 
221. 

78, Same.—Under the broad and liberal statute which requires that ‘‘amend- 
ments of bills must be allowed, at any time before final decree, by 
striking out or adding new parties, or to meet any state of evidence 
which will authorize relief” (Rev. Code, § 3356), the right to amend is 
absolute, and co-extensive with the defect to be remedied, unless it 
makes an entirely new case, or causes a radical departure from the orig- 
inal bill, or works an entire change of parties. Pitts v. Powledge, 147. 

79. Same.—Where the original bill is filed by the husband alone, and seeks 
to enforce a vendor’s lien on land for the unpaid purchase-money, evi- 
denced by a promissory note payable to the husband; an amended bill 
may be allowed, joining the wife asa complainant with the husband, 
and alleging that the land belonged to her statutory separate estate. Ib. 
147. 

80. Granting injunction without requiring bond.—When an injunction has been 
improperly granted by a circuit judge without requiring a bond (Rev. 
Code, § 3430), it should neither be discharged nor dissolved absolutely 
and unconditionally on that account; but the proper order would be, 
that a bond be executed within a reasonable time, or the injunction be 
discharged in default thereof. Jones v. Ewing, 360. 

81. Motion to dissolve injunction, on coming in of answer.—A motion to dis- 
solve an injunction in vacation, on the coming in of the answer, can 
only be granted on account of a want of equity in the bill, or because 
the allegations on which its equity rests are fully and completely denied 
by the answer (Rev. Code, § 3438); and on such motion, the allegations 
— answer can be considered only so far as they are responsive. Ib. 

82. Same; amendable defects, and irregularities. —On such motion, all techni- 
cal errors or inaceuracies are disregarded, and all amendable defects in 
matters of form are considered as amended; but, if the injunction has 
been irregularly granted, or the order for it is erroneous, the proper 
id is a motion to discharge, not to dissolve the injunction. Ib. 

83. Same; same.—On motion to dismiss a bill for want of equity, all amend- 
able defects, in matters of form, will be considered as amended; but 
the want of asubstantive averment—an averment of a material fact, such 
eo notice—does not come within the rule. Cahalan v. Monroe, Smaliz & 
70. 303. 

84. Wuiver of demurrer.—A demurrer to the bill, on which no action has 
been taken, is waived by an answer subsequently filed, in which it is 
not incorporated. Ray's Adm’r v. Womble, 32. 

What relief may be had under answer, without cross bill.—When a bill is 
filed to enforce a vendor's lien for the unpaid purchase-money of land, 
the court acquires jurisdiction of the entire contract, and may allow an 
abatement of the purchase-money, on account of the failure of title to 
a part of the land, without requiring the defendant to file a cross bill. 
Pitts v. Powledge, 147. 

86. Decree on cross bill.—When no right to relief under a cross bill is shown, 
it is the better practice to dismiss it in terms; but, if a final decree is 
rendered for the complainant in the original bill, on hearing on bill, 


85. 
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cross bill, and evidence, granting relief inconsistent with the cross bill, 
this, in effect, disposes of the cross bill, and the complainant therejn 
can not complain that no decree was rendered on it. Wyatt v. Garling. 
ton, 576. 


7. Bill impeaching deeree for fraud.—An original bill, in the nature of a bil] 


of review, is the proper mode by which to impeach a decree for fraud, 
at the instance of a stranger. Dunklin v. Harvey, 177. 

Injunction of decree in equity.—As a general rule, a court of equity will not 
enjoin the execution of one of its own decrees, at the instance of a 
party or privy, but will leave him to seek redress by bill of review un- 
der the statute (Rev. Code, § 3404), or by petition under the rules of 
chancery practice. Wright v. Phillips, 69, 

Equitable relief against execution of decree.—When a person seeks to pre- 
vent the execution of a decree in chancery, to which he is not a party, 
on account of matters outside of the issues in the cause, though ger- 
mane to it, the proper practice, ordinarily, is to obtain from the court 
or chancellor a restraining order, or an order to suspend proceedings 
under the decree, upon proper security being given. Jb. 69. 

Sale of lands by register ; purchaser’s remedy for confirmation.—When lands 
are sold by the register in chancery, under the order of the court, and 
he reports that the purchaser has failed to pay the purchase-money, in 
accordance with the terms of the sale, and a re-sale is thereupon or- 
dered by the court, the purchaser cannot maintain an original bill to 
enjoin the re-sale, on the ground that he has in fact paid the purchase- 
money: his remedy is by objections to the register’s report, and by mo- 
tion or petition fora confirmation of the original sale. Haralson », 
Georges Executor, 295. 

Statute of limitations, and stale demands ; how taken advantage of, in equity. 
When the case stated in the bill is, prima facie, within the statute of 
limitations, as applied in equity, or offensive to the rules adopted in 
equity for the discouragement of stale demands, the objection may be 
taken by demurrer, without plea or answer; but, when the bill seeks to 
recover property, real or personal, it does not fall within this rule, un- 
less it shows on its face that there has been a possession, hostile to the 
title asserted by the complainants, for a period of time which would bar 
a corresponding legal remedy. Shorter v. Smith, 208. 

Variance. —Neither allegations without proof, nor proof without allega- 
tions, nor allegations and proof which do not substantially correspond, 
will entitle the complainant to relief, unless the defect be remedied by 
an amendment. Alexander v. Taylor, 60. 

Same.—Under a creditor's bill in equity, seeking to reach and subject 
lands alleged to have been fraudulently conveyed by two judgment debt- 
ors jointly, if the proof shows that the lands belonged to one of the de- 
fendants only, and-were conveyed by him to the wife of his co-defend- 
ant, the variance between the allegations and proof is fatal to relief, un- 
less cured by an amendment. Floyd v. Ritter’s Adm’r, 356. 

Same.—Under a bill to set aside a sale of lands by an executor, if the 
complainants claim as heirs at law, they can not recover on proof of 
title in them as devisees; and if the bill alleges that the sale was made 
under an order of the Probate Court, while the proof shows that it was 
in fact made under authority conferred by the will, and that an order of 
sale was procured from the court only for the purpose of supplying a 
supposed defect in that power, the variance is fatal to relief. Meadors 
v. Askew, 584. 

Conditional continuance.—In chancery causes, as at law, the court has a 
discretionary power in granting continuances on terms; and in the ex- 
ercise of this discretion, when granting a continuance to a respondent, 
may require the payment of all the costs by him, and declare such pay- 
ment, by the next term of the court, a condition precedent to his mak- 

ing further defense to the suit; and his acceptance of the continuance, 
in such case, is an acceptance of the conditions, Rhea v. Tucker, 450. 

Deposition ; waiver of want of notice.—The objection can not be raised in 
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this court for the first time, by a defendant in a chancery cause, that he 
had no notice of the filing of the interrogatories to the complainant's 
witnesses, on whose depositions the decree is founded; and this princi- 
ple applies to a defendant who, by failing to comply with the orders of 
the chancellor, had not been allowed to make defense on the final hear- 
ing. Jb, 450. 

97, Rendering decree in vacation, by consent.—When a cause is submitted in 
term time, by consent entered of record, ‘‘for a decree in vacation un- 
der the statute,” the chancellor may render his decree after the expira- 
tion of the ninety days prescribed by the statute (Sess. Acts 1873, p. 58; 
Rev. Code, §§ 717, 3470); and such decree being valid, he has no power 
to vacate and annul it ata subsequent term. Hv parte Holding, 458. 

‘98, Chancellor's decree on evidence; how considered on appeal.—Where the evi- 
dence in chancery causes is taken viva voce, the chancellor’s finding on 
the facts is regarded like the verdict of a jury at law, and is not dis- 
turbed by an appellate court, unless manifestly contrary to the weight 
of the evidence; but with us, all the evidence being reduced to writing, 
this practice does not prevail, though the rule has been broadly an- 
nounced in some of the decisions: the true rule is, the decree is pre- 
sumed to be correct, and the onus of repelling that presumption is on 
the party complaining of it; in other words, the general rule prevails, 
applicable to all cases in the appellate court, that error must be affirma- 
tively shown. Rather v. Youny’s Adi’rs, 94; Lamar v. Brown, 157; 
Wyatt v. Garlington, 576. 

99. Presumption in favor of chancellor's decree, on hearing on pleadings and 
agreement of counsel.—On appeal from a decree in a chancery cause, ren- 
dered on final hearing, ‘‘on the original and amended bills, with the ex- 
hibits thereto, decrees pro confesso against the parties who had not ap- 
peared and pleaded, and agreement of counsel,” if the agreement is not 
set out in the record, this court will presume that it justified the decree 
which was rendered, and will not reverse on account of any apparent 
errors. Collins v. Loyal’s Adm’r, 403. 

100. What is revisable, on appeal from decree overruling demurrer to dill.—On ap- 
peal from an interlocutory decree in chancery, overruling a demurrer to 
the bill (Sess. Acts 1874-5, p. 189), the revisory power of this court extends 
only to the decree overruling the demurrer, and it has no authority to 
consider the allowance of an amendment to the bill, or the introduction 
of new parties. Beebe & Henshaw v. Morris, 525. 

101. Dismissal of bill without prejudice. —Whev this court, reversing the decree 
of the chancellor, dismisses a bill, on a point which was not mooted in 
the court below, and which has been decided by this court since the 
chancellor’s decree was rendered, the dismissal will, ordinarily, be with- 
out prejudice. Watts v. Burnett, 340. 

102. Decree against administrator, in favor of legatee.—A decree in chancery 
against an administrator, in favor of a legatee, for the amount due on 
his legacy, is the personal, individual debt of the administrator, and 
not a debt due from him in his representative character; and although 
it directs that execution on it shall be levied of the goods and chattels 
of the testator, this, 1f nota mere clerical misprision, amendable of 
course, does not change the character or legal effect of the decree, when 
it becomes the foundation of a distinct suit in another tribunal.  Cal- 
houn v. Whittle, 138. 

103. Same, in favor of life-tenant.—A decree in chancery against an administra- 
tor, directing payment of a bequest to a legatee who is only a tenant for 
life, without requiring a suitable bond for the protection of the interests 
of the remaindermen, is erroneous; yet, if the administrator takes no 
steps to correct or reverse it, he can not collaterally impeach it, nor claim 
any advantage from the error when sued on the decree. Jb. 138. 


CHARGE OF COURT. 


1, Abstract charge.—An abstract charge will not work a reversal of the judg- 
ment, when it asserts a correct legal proposition, unless this court can 
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perceive that it probably misled the jury. McWilliams v. Rodgers, 87; 
Glass v. Pinekard, 592. : 

2. Same.—A charge which is not applicable to the evidence, or which ag. 
sumes as proved a fact or facts of which there is no evidence whatever 
or assumes that there is evidence tending to prove facts of which there 
is no evidence whatever, is abstract, and properly refused for that reg. 
son. Keller v. Holland’s Adm’r, 603. 

3. Same.—In the construction of charges given by the court below, this 
court will not hold a charge abstiact, and apply to it the doctrine of er. 
ror without injury, when there is any evidence whatever tending to 
prove the facts on which it is based. Burkham Brothers v. Daniel, 604, 

4, Same.—When a charge is asked and refused, this court will presume that 
it was refused because it was abstract, unless the recerd affirmatively 
shows that there was some evidence in support of each fact hypotheti- 
cally stated init. Glaze v. Blake, 379. 

5. Charge requiring explanation.—A charge requested, which requires expla- 
nation to prevent it from misleading the jury, may be refused for that 
reason, Me Williams v. Rodgers, 87; Caldwell v. Parmer’s Adin’, 405. 

6. Charge misleading jury.—A charge given, which asserts a correct legal 
proposition, but has a tendency to mislead the jury, is not a reversible 
error: an explanatory charge should have been requested. Bell v. Den- 
son, 404. 

7. Charge containing equivocal or elliptical expressions. —This court will puta 
reasonable construction on the language used in affirmative charges 
given by the primary court, and will not indulge in hypercriticism to 
put that court in error: if an elliptical or ambiguous expression is used, 
which might mislead the jury, the attention of the court should be called 
to it by a request for an explanatory charge. South & North Ala. Rail- 
road (o. v. Jones, 507. 

8. General charge on evidence.—When the plaintiffs evidence is direct and 
positive, and without conflict on any material point, and no evidence at 
all is offered by the defendant, the court may charge the jury, on re- 

quest, that they must find for the plaintiff if they believe the evidence. 
Fountain’s Adim’r v. Ware, 559. 


COMMON CARRIERS. 


1. Liability for damages to freight ; special contract limiting.— Held, on the au- 
thority of the former case between the same parties (52 Ala. 606-15), 
that in a contract for the transportation of horses or mules by railroad, 
entered into between the company and the shipper, in consideration of 
reduced rates, and a free passage to the shipper or his agent on the train 
with the stock, the company may lawfully stipulate that the value of the 
animals at the time and place of shipment, not exceeding $150 for each, 
shall be the measure of recovery for any loss or damage: such a stipu- 
lation is just and reasonable, and may be necessary to protect the car- 
rier egainst exaggerated or fictitious valuations. (Mannine, J., dissent- 
ing.) South & North Ala. Railroad Co, v. Henlein & Barr, 368. 

2. Same,—On grounds of public policy, a common carrier is not allowed to 
stipulate for immunity against damage resulting from his own negli- 
gence. Jb. 368. 

3. Recoupment of damages. —The owner of live animals transported by rail- 
road, when sued for the charges of transportation, may recoup damages 
snstained by reason of injuries to them through the carrier’s negligence. 
Ib. 368. 

4. Railroad requlation requiring passengers on freight trains to procure tickets. 
A railroad company, as a common earrier, may make reasonable rules 
for the regulation of its business and the performance of its public du- 
ties; but, in the adoption of these rules, regard must be had to the con- 
venience and interests of the travelling public. It may forbid the trans- 
portation of freight and passengers on the same trains, or may require 

passengers, travelling on freight trains, to procure tickets before enter- 
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ing the cars; but, in such case, reasonable facilities for procuring tick- 
ets, at or about the time of the arrival or departure of tbe trains, must 
be afforded, according to the established usage of all railroads; and it 
is not reasonable, while allowing passengers to travel on freight trains, 
to afford them no opportunity to procure tickets, except at such hours 
as would make it more expeditious to travel by the passenger trains. 
Evans v. Memphis & Charleston Railroad Co, 246. 

6. Diligence required of railroad engineer in frightening off cattle.—It is the 
duty of a railroad engineer, having charge of a running train, and see- 
ing an ox or cow ahead, in close proximity to the track, and moving in 
a line with it, under circumstances indicating danger of its getting on 
the track, promptly to use all proper precautions to frighten it away, 
and to check, or even stop his locomotive, if necessary; and failing to 
use such precautions at the proper time, the company is liable for the 
loss of the animal, although it got on the track suddenly, and so close 
in front of the train that it was impossible to prevent a collision. South 
& North Alabama Railroad Co. v. Jones, 507. 


COMMON LAW. 
1, Presumed existence of.—In the absence of proof to the contrary, this court 
will presume that the common law prevails in Georgia, or in any other 
State having a common origin with our own. McAnally v. O'Neal & 
0’ Neal, 299. 


CONFEDERATE STATES. 

1. Receipt of Confederate treasury-notes by administrator, in payment for land. 
The receipt by an administrator, in good faith, in 1872-3, of Confeder- 
ate treasury-notes, in payment of the purchase-money for lands sold by 
him under a probate decree in 1858, extinguishes the debt, in the ab- 
sence of all fraud and collusion, and with it the vendor’slien. Stewart's 
Heirs v Lee, 53. 

2. Loan of Confederate treasury-notes, as consideration of note.—A loan of 
Confederate States treasury-notes in 1862, when they were the principal 
circulating medium here, is a sufficient consideration to support a prom- 
issory note. Simpson v. Lauderdale County, 64. 

8. Judgments rendered during late war ; sale of lands under.—A sale of lands 
under execution, issued on a jndgment which was rendered during the 
late war, is valid, and cannot be set aside in equity on that ground. 
Hill v. Armistead, 118. 


CONFLICT OF LAWS. 

1. Administrations in different jurisdictions. —The estate of a deceased person 
is substantially but one estate, and the respective distributees are inter- 
ested in it as a whole, although portions of the property may be situated 
in different jurisdictions; and hence, if one of the distributees obtains 
possession of more than his share of the assets outside of the domes- 
tie jurisdiction, and the fact is brought to the knowledge of the proper 
court at the place of the intestate’s domicile, that court will, on a proper 
showing, charge the excess against his distributive share of the assets 
within its jurisdiction. Yet, in the absence of special equitable cir- 
cumstances, each administration must be settled in the jurisdiction by 
which it was granted; and when ary surplus remains in the hands of a 
foreign or ancillary administrator, after paying all debts and charges of 
administration in that jurisdiction, the foreign court will, in a spirit of 
comity, and as matter of judicial discretion, not as matter of right, or- 
der it to be paid over to the domiciliary administrator. Wright v. Phil- 
lips, 69. 

2. Personal property ; where situated, and by what law distributed,—For gen- 
eral purposes, personal property has no situs, but tollows the residence 
of the owner, and is distributed, in case of his death, according to the 
law of his domicile. Metcalf v. Lowther’s Exvecutrix, 312. 
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3. Domiciliary and ancillary quardianship.—Letters of guardianship, granted 
in Georgia, on the estate of an infant who resides with her father ip 
Alabama, where he has his domicile, though prior in point of time, are 
ancillary only to a subsequent grant of letters in Alabama to the father: 
and if the Georgia guardian collects a pecuniary legacy, there bequeathed 
to the infant, a payment by him to the father will discharge him from 
liability to account iu the courts of Alabama, although it was not made 
according to the laws of Georgia regulating the removal of the estates of 
infants, and might not be sufficient to discharge him from judicial pro- 

~ ceedings there instituted. Jb. 312. 

4. Homestead exemption ; governed by what law.—The right to a homestead 
exemption, as against a mortgage executed by husband and wife, must 
be determined by the law which was of force when the mortgage was 
given; and the mortgage being dated January 21st, 1870, the question 
must be governed by the constitution of 1868. Watts v. Burnett, 340. 


CONSTITUTIONAL LAW. 


1. Constitutionality of act of April 19, 1873, ‘‘requlating the charges for trang- 
portation of freight on railroads,” ae to title and subject.—So much of the 
act approved April 19, 1873, entitled ‘‘An act regulating the charges for 
transportation of freight upon railroads” (Sess. Acts 1872-3, p. 62), as 
relates to the transportation of passengers, is unconstitutional, since the 
title limits the act to the transportation of freight. Evans v. Memphis 
& Charleston Railroad Co. 246. 

2. Statute partly uneconstitutional.—An unconstitutional provision in a stat- 
ute does not affect the validity of other separate and independent pro- 
visions which can stand without it, and which are in themselves unob- 
jectionable; but this principle cannot, by its terms, be applied to a sin. 
gle provision, which is incapable of separation, and which was clearly 
intended to operate as an entirety. Doe, ex dem. Davis v. Minge, 121. 

3. Tax deed ; effect as evidence.—The 87th section of the revenue law of 1868, 
so far as it declares a tax deed for land to be prima facie evidence of 
certain facts, is unobjectionable and valid; but, so far as it declares 
such deed to be conclusive evidence of certain other facts, it is unconsti- 
tutional and void; and this latter provision being an entirety, it must 
fail altogether: the word conclusive cannct be struck out alone, leaving 

the deed to operate as evidence merely, instead of conclusive evidence, 
of the specified facts. Jb. 121. 

4. Special statutes for conversion or sale of property belonging to minors, estates 
of deceased persons, &c.—Where certain persons are, on account of defect 
of understanding, immaturity, or other legal disability, by law held to 
be incapable of disposing of their property, and, by reason of super- 
vening circumstances, are prevented from having as beneficial use of it, 
in its existing shape or condition, as the donors or grantors intended 
they should have; and in consequence of the trusts, limitations, or other 
provisions attending the gift or grant, the courts can not afford relief; 
in such case, the legislature may interpose by a special statute, and au- 
thorize a conversion or disposition of the property for their benefit, in 
any manner in which they, if sui juris, might convert or dispose of it. 
But, in the enactment and construction of such special laws, the line 
which separates the legislative and the judicial departments of the gov- 
ernment should be kept distinctly in view. Todd v. Flournoy’s Heirs, 


5. Homestead exemption ; extent of. —The constitutional provision which ex- 
empts ‘‘every homestead, not exceeding eighty acres,” &c., is a limita- 
tion upon the power of the legislature to reduce the exemption below 
that quantity, but not upon the power to increase it. David's Admr v. 
David, 49. ; 

6. Same; occupancy.---Neither the constitution, nor the act approved April 

23, 1873, in reference to the allotment of homesteads to the widows or 

families of decedents, authorizes the selection, as a homestead, of lands 
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which are not in fact occupied as such, nor adjacent to the lands so oc- 
cupied, nor used as a part thereof. Jb, 49. 

4, Same; same.—Land which is remote from the owner’s residence, on 
which there is no dwelling house, and which is rented out toa tenant, 
can not be claimed as a homestead exempt from levy and sale under le- 
gal process. Dexter v. Strobach, 233. 

8 Same ; governed by what law.—The right to a homestead exemption, as 
against a mortgage executed by husband and wife, must be determined 
by the law which was of force when the mortgage was given; and the 
niortgage being dated January 21st, 1870, the question must be governed 
by the constitution of 1868. Watts v. Burnett, 340. 

9, Same; where homestead exceeds $2,000 in value.—Under the constitution of 
1868, a homestead exemption could not be claimed ina house and lot in 
a city, which exceeded $2,000 in value. and which was not susceptible 
of division so as to carve out a homestead, including the dwelling, not 
exceeding that value. Jb. 340. 


CONTESTED ELECTIONS. 

1. When information in nature of quo warranto lies, to test right to office under 
municipal election. —Where the charter of a municipal corporation pro- 
vides, that the votes cast at a popular election for mayor and aldermen 
shall be returned by the managers of the election to the acting mayor, 
and be by him laid before the city council, to be examined and counted; 
that the said council shall be the judges of the election, and shall have 
full power to determine all matters in relation thereto, and to ascertain 
the legality of voters, und shall reject all illegal votes, and count only 
sach us are legal, and, to this end, are empowered to take testimony, 
examine witnesses, send for persons and papers, &c.; and that when 
they shall have decided, from the returns of any such election, who the 
legally clected mayor and aldermen are, they shall make known their 
decision by publication in a newspaper; but does not declare that their 
decision shall be final, and makes no provision for contesting it,—their 
decision gives to the person in whose favor it is rendered a prima facie 
right to the office, until he is ousted by proper legal process; but it may 
be contested, by a party aggrieved thereby, by a proceeding in the na- 
ture of a quo warranto under the general law. Echols v. State, ex rel. 
Dunbar, 131. 

2. Same ; evidence.—On the trial of such a proceeding, the count, examina- 
tion, &e., by the city council, are competent evidence for the defendant, 
who is in possession of the’ office under their decision, and may be 
proved by the original record kept by them, or by a certified copy; but 
the tally-sheets kept by the managers of the election, not being required 
by law to be kept, are not competent evidence for the relator. Jb. 131, 


CONTINUANCE. 

1. Conditional continuance.—In chancery causes, as at law, the court has a 
discretionary power in granting continuances on terms; and in the ex- 
ercise of this discretion, when granting a continuance to a respondent, 
may require the payment of all costs by him, and declare such payment, 
by the next term of the court, a condition precedent to his making fur- 
ther defense to the suit; and his acceptance of the continuance, in such 
case, is an acceptance of the conditions. Rhea. v Tucker, 450. 


CONTRACTS, 

1. What constitutes contract between principal and agent.—Where an agent 
for the sale of sewing-machines, having possession of a horse be- 
longing to his principals, which was used in the business, was in- 
formed by them, by letter, that he would be charged with the horse on 
their books, unless he returned, and rendered an account of his sales; 
after which, without returning, or rendering an account, he sold the 
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horse to another person, to whom he showed the letter; held, that while 
the principals might, perhaps, at their election, sue the agent in trover 
for the conversion of the horse, or in assumpsit for its value, the agent 
could not treat the letter as a proposition to sell him the horse, and the 
purchaser from him, having knowledge of the letter, acquired no title 
against the principals. Calhoun v Thompson, 166. 

Loan of Confederate treasury-noles, as consideration.—A loan of Confederate 
States treasury-notes in 1862, when they were the principal circulating 
medium here, is a sufficient consideration to support a promissory note. 
Simpson v. Lauderdale County, 64. 

What consideration will support mortgage and secured note.—Payment by a 
third person, at the instance and request of a surety, of a judgment 
against the principal and surety, is a sufficient consideration to support 
a note and mortgage, given by the surety for the repayment of the 
money. —Frazier v. Parks’ Adm’rs, 363. 

Contract between employer and laborers, for cultivation of crop on shares.—A 
contract between the owner or tenant of lands and his laborers, “by 
which he agrees to give them one-fourth of the cotton produced on said 
plantation during said year, and to feed them, as compensation for their 
services in making said crop,” creates between them a tenancy in com- 
mon in the crop. Smith & Co. v. Rice, 417. 

Same.—A contract for the cultivation of land, between the owner and a 
laborer, by which it is agreed that each shall furnish a certain number 
of horses, and feed his own stock, and that the crop shall be divided 
between them, creates a tenancy in common in the crop, and not the 
relation of landlord and tenant between the parties. Brown v. Coals, 
439. 

Uontract for personal services; stipulation to indemnify against mistakes,— 
In a contract for the performance of personal services requiring skill, 
care, and diligence, although the person employed stipulates that he 
will make good all losses caused by his mistakes, and does make repar- 
ation for all mistakes to which his attention is called, such mistakes 
may nevertheless justify the employer in putting an end to the contract, 
Burkham Brothers v. Daniel, 604. 

Wuiver of breach; release, accord and satisfaction.—If a person, on being 
discharged by his employer before the expiration of the period for which 
he had contracted to serve, asks for a statement of his account; which 
being furnished to him, he draws out the amount due to him up to that 
time, except a small balance ($2.40), which he allows to remain, under 
legal advice; ‘‘saying nothing to the defendant at the time about said 
settlement, or his reason for leaving said balance, and keeps said ac- 
count in his possession,”—this is not a waiver of his rights under the 
contract: it is not a release, nor an accord and satisfaction. Jb. 604. 


8. Sale of growing trees.—Growing trees are a part of the realty, and a ver- 


bal sale of them does not pass the title; yet such verbal contract, ac- 
companied with the payment of the agreed price, and the delivery of 
such possession as the nature of the case admits of, confers on the pur- 
chaser the right to enter on the land, and to cut and remove the trees, 
doing no unnecessary damage; butit confers no right to erect or occupy 
any buildings or structures thereon. Heflin v. Bingham, 566. 


9. Same; time for eutting and removal, and how determined.—If no time is 





specified in the contract, within which the trees are to be cut and re- 
moved, it must be done within a reasonable time; and this is generally 
a question of fact, dependent on the circumstances of each particular 
case; in the determination of which, regard must be had to the known 
use for which the timber was wanted, and the custom and rule, if any, 
of felling and removing the timber, according to the capacity of the 
mill; and though a reasonable time should be allowed for rebuilding the 
will, in the event of its destruction, undue delay in rebuilding it should 
not be allowed, nor the accident of a falling market be taken into the 
estimate. Ib. 566. 

See, also, AGENcy; Barumenr; Common Carriers; VENDOR AND Pur- 
CHASER. 
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CORPORATIONS. 


1. When information in nature of quo warranto lies, to test right to office under 
municipal election. —Where the charter of a municipal corporation pro- 
vides, that the votes cast at a popular election for mayor and aldermen 
shall be returned by the managers of the election to the acting mayor, 
and be by him laid before the city council, to be examined and counted; 
that the said council shall be the judges of the election, and shall have 
full power to determine all matters in relation thereto, and to ascertain 
the legality of voters, and shall reject all illegal votes, and count only 
such as are legal, and, to this end, are empowered to take testimony, 
examine witnesses, send for persons and papers, &c.; and that when 
they shall have decided, from the returns of any such election, who the 
legally elected mayor and aldermen are, they shall make known their 
decision by publication in a newspaper; but does not declare that their 
decision shall be final, and makes no provision for contesting it, their 
decision gives to the person in whose favor it is rendered a prima facie 
right to the office, until he is ousted by proper legal process; but it may 
be contested, by a party aggrieved thereby, by a proceeding in the 
nature of a quo warranto under the general law. Echols v. State, ex rel. 
Dunbar, 131. 

9, Same; evidence.—On the trial of such a proceeding, the count, examina- 
tion, &e., by the city ccuncil, are competent evidence for the defendant, 
who is in possession of the office under their decision, and may be 
proved by the original record kept by them, or by a certified copy; but 
the tally sheets kept by the managers of the election, not being required 
by law to be kept, are not competent evidence for the relator. Jb. 131. 

3. Mobile Charitable Association; validity of charter.—The act establishing the 
so-called Mobile Charitable Association having been declared unconsti- 
tutional and void by this court, it can not be set up in defense of an 
action against one of its agents, to recover money won by him at a gam- 
ing table carried on under its authority. Harris v. Brooks, 388. 


COSTS. 

1, Security for costs.—In an attachment suit by a non-resident, an acknowl- 
edgment as security for the costs (Rev. Code, §§ 2802, 2937) may be in- 
dorsed on the attachment, bond, or affidavit, or written on a separate 
paper, and filed with the other papers in the cause; and if it is accepted 
as sufficient by the officer issuing the attachment, either before or at the 
time the writ is issued, it 1s not necessary that such acceptance shall be 
indorsed on it, or reduced to writing: when such acknowledgment is 
found among the papers of the cause, its acceptance in fact, though not 
in writing, may be proved subsequently; and if there be any doubt 
about it, the plaintiff should be permitted to give new security. Good 
v. Jones, 538. 

2. Appeals from justices’ court, under act of December 24th, 1868, dispensing 
with security for costs.—Under the ‘‘act relating to appeals from jus- 
tices’ courts,” approved December 24th, 1868 (Sess. Acts, 439), which 
dispenses with security for the costs on affidavit being made that the 
party is unable to give security; an affidavit, which states that the per- 
son making it is unable to give any other security than a certain named 
person, is not a compliance with the terms of the statute, and does not 
authorize the clerk to take that person as sole surety; and an order of 
the probate judge, to whom the petition for a certiorari was addressed, 
directing the clerk to issue the writ as prayed, taking bond in a specified 
sum with said person as surety, is coram non judice, and affords no pro- 
tection to the clerk. — Buckley v. Wilson, 393. 


COUNTY. , 


1. Power to borrow money.—A county, though made a corporation by statute 
(Rev. Code, § 897), and clothed with certain governmental powers, has 
no power to borrow money'for the purpose of erecting necessary bridges, 
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unless that power is conferred by special legislation. Simpson v. Lau- 
derdale County, 64. 


2. When action lies against county.—The principle is definitely settled by 


the decisions of this court, that an action at law does not lie against a 
county, on a contract which has not been presented to the Commission- 
ers’ Court, and by it disallowed in whole or in part (Rev. Code, § 2537); 
and such presentment and disallowance must be averred in the eom- 
plaint. Shinbone v. Randolph County, 183. 


3. When mandamus lies to Commissioners’ Court.—When the validity and 


amount of coupons, annexed to bonds issued by a county in aid ofa 
railroad company, are definitely fixed by the statute under which the 
bonds are issued, so that their presentment to the Commissioners’ Court 
for allowance is not necessary; if that court refuses to levy a tax for 
their payment, mandamus lies to compel it. Jb. 183. 


4. Pauper clams; when preferred, and how enforced by summary proceeding.— 


The act ‘for the relief of the poor,” approved December 15, 1868 (Sess. 
Acts, 414), provides for only two classes of paupers, and makes bills for 
their support and maintenance preferred claims against the county— 
namely, ‘‘paupers living on poor farms,” and those living ‘‘at the pub- 
lic charge;’ and when bills for the support and maintenance of such 
paupers have been allowed, and their payment as pfeferred claims is 
sought to be enforced by a summary proceeding against the county 
treasurer (Rev. Code, § 930), fhe notice, motion, or complaint must 
designate the class to which they belong, and their character must be 
proved; and if there is no trial by jury, the record must show that these 
facts were found by the court. Enloe v. Reike, 500 


5. Same; how far preferred over other claims.—The said statute, while declar- 


ing such pauper claims ‘‘to be preferred claims against the county,” 
only gives them priority over county liabilities generally, but does not 
repeal, nor supersede the former statute (Rev. Code, § 926, subd. 7 a), 
which requires the county treasurer to set apart a fund for paying 
jurors and county commissioners, and procuring stationery for the 
county. Jb. 500. 


6. Who may sue county treasurer, as assignee of allowed claim aqainst county. 


A summary proceeding against a county treasurer, for failing to pay an 
allowed claim against the county, when there are funds in the treasury 
to pay the same (Rev. Code, § 930), can only be maintained by “the 
party to whom the claim is payable, his legal representatives, or assigns;” 
meaning thereby a transfer in writing, and not by delivery only. Jb. 


COUNTY SUPERINTENDENT. 
1, Authority and duty to collect county school funds.—The act approved March 


19, 1875 (Sess. Acts 1874-5, p. 56), authorizing and requiring the coun- 
ty superintendent to receive and collect from the county treasurer all 
the school moneys in his hands belonging to the county, applies to 
county treasurers whose term of office had expired before its passage, 
and who had failed to account for the school moneys which they had 
received. Morrow v. Wood, 1. 


2. Action by.—The county superintendent being authorized and required to 


receive and collect from the county treasurer all school moneys belong- 
ing to the county, is the ‘‘person aggrieved” by the treasurer’s failare 
to pay over such moneys (Rev. Code, § 2552), and may maintain an 
action therefor in his own name. Ib. 1. 


COUNTY TREASURER. 
1. Liability of sureties on official bond, for school moneys received under 


subsequent law.—The act approved April 19, 1873 (Session Acts 1872-3, 
p. 6), providing, by its 7th section, that ‘before any money shall 
be paid over to the county treasurcr under this act, such treasurer 
shall increase his official bond, to such an amount as shall be authorized 
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by the superintendent of public instruction, so that said increase will 
amount to at least double the sum of money that may be brought into 
his hands at any one time by the provisions of this act, and said bond 
shall bind said treasurer to the faithful performance of his duties under 
this act, and shall be approved by the probate judge of said county,”— 
shows a legislative intent to require from the treasurer a new bond for 
the faithful performance of the new duties imposed by that act; conse- 
quently, the sureties on his general bond as county treasurer, executed 
betore the passage of that act, are not liable for his default in not 
paying over such moueys, although in fact he gave no new bond. Mor- 
row v. Wood, 

2. Action against.—The statute which authorizes an action ‘for the breach of 
any official bond or undertaking of any officer of this State,” ‘or of any 
bond or undertaking given in an official capacity to the State of Ala- 
bama or any officer thereof,” to be brought by “the person aggrieved” 
in his own name (Rev. Code, § 2552), being a remedial statute, and 
therefore construed liberally, includes the official bond of a county 
treasurer, although such bond is payable to the county; and the county 
superintendent of education, being authorized and required to receive 
and collect from the treasurer all school moneys belonging to the coun- 
ty, is the ‘‘person aggrieved” by the treasurer’s default in not paying 
over such moneys. Ib. 1. 

3. Who may sue county treasurer, as assignee of allowed claim against county.— 
A summary proceeding against a county treasurer, for failing to pay an 
allowed claim against the county, when there are funds in the treasury 
to pay the same (Rev. Code, § 930), can only be maintained by ‘the 
party to whom the claim is payable, his legal representatives, or assigns;” 
meaning thereby a transfer in writing, and not by delivery only.—Enloe 
v. Reike, 5v0. 

CUSTOM. : 

1. Proof of —A custom among planters, “in relation to the manner of 
receiving supplies from merchants who advanced to them,” can not be 
established by the testimony of a single witness, who only states ‘that 
he knew what had been the custom among his neighbors in relation to 
the matter since 1868,” a period of several years. Smith & Co. v. Rice, 417. 


DAMAGES. 

1, Liability of acceptor for damages.—-Under an unqualified acceptance of a 
bill of exchange, the acceptor is liable only for interest, as on ® prom- 
issory note, and not for statutory damages (Rev. Code, § 1845). Tram- 
mell v. Hudmon & Brother, 235, 

2. What damages are recoverable, in action against justice of the peace for cor- 
rupt official misconduct.—In an action for damages against a justice of the 
peace, charging him with corrupt official misconduct in tampering with 
the jury, on atrial of the right of property had before him, to which 
the plaintiff was a party ; if the complaint does not aver that the ver- 
dict of the jury, on the trial before the justice, was against the plaintiff, 
he can not be allowed to prove the value of the property in controversy, 
as an element of his damages; nor can he prove the expense incurred 
in the prosecution of the suit in the Circuit Court, to which it was 
removed by certiorari, in the absence of an averment that it was there 
determined in his favor. Jrion v. Lewis, 190. 

3. Recoupment of damages.—The owner of live animals transported by rail- 
road, when sued for the charges of transportation, may recoup damages 
sustained by reason of injuries to them through the carrier’s negligence. 
South & North Ala. Railroad Co, v. Henlein & Barr, 368 

4. In trespass qu. el. fr.—The right to enter on land, for the purpose of cut- 
ting and removing the trees, under a parol contract, is forfeited and lost 
by the failure to exercise it within a reasonable time; and when so for- 
feited, an entry under it renders the person liable as a trespasser; but, 
in an action for such trespass, the value of the trees constitutes no part 
of the damages. Heflin v. Bingham, 566. 
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DEEDS. 


1, Reguisites of conveyance.—Under the provisions of the Revised Code 
(§§ 1535-6), a conveyance is not effectual to pass real estate, unless it is 
either acknowledged betore a proper officer, or is attested as the statute 
prescribes—that is, by one witness where the grantor writes his own 
name, and by two witnesses where he can not write: the subsequent 
section (2599), dispensing with a seal, and declaring that ‘any instrn- 
ment in writing signed by the grantor,” Xc., ‘‘is effectual to transfer 
the legal title to the grantee, if such was the intention of the grantor, 
to be collected from the entire instrument,” does not affect these pro- 
visions. (Goodlett v. Hansell, 346 

2. Execution, attestation, and acknowledgment of deed.—An acknowledgment 
ot a deed by the grantor, in the form prescribed by the statute (Rey. 
Code, §§ 1536, 154x), dispenses with the necessity for attesting witnesses, 
even when the grantor signs by making his mark only. Robinson v. 
0’ Neal, 541. 

3. Conveyance of wife's statutory separate estate.— Where a deed is executed by 
the wife alone, using words of conveyance, and reciting that she is a 
married woman, and her husband executes another instrument under 
seal, on the same paper, and at the same time, declaring that he does 
“consent to and approve the sale and conveyance to the within named 
W. T.” [grantee], “for the consideration, and upon the terms expressed 
in the within and foregoing instrument of transfer and conveyance,” 
this is the deed of the wife only, aud is not a compliance with the requi- 
sitions of the statute (Rev. Code, §§ 1552, 2773), which requires the joint 
deed of hushand and wife to pass her statutory separate estate. Ham- 
mond v. Thompson, 589. 

4, Reservation of growing trees in conveyance.—When a conveyance of land 
contains av express reservation and exception of the growing trees of 
suitable size and quality to be sawed into lumber, the title to the trees 
does not pass to the grantee, but remains in the grantor, and with it the 
right to enter on the land, to cut and remove them, doing no unneces- 
sary damage; which right he may sell to another, or grant to anothera 
verbal license to exercise it. Heflin v. Bingham, 566. 

5. Conveyance of land adversely heid.—A conveyance of land which is at the 
time in the possession of a person claiming under a prior conveyance 
from the grantor, is inoperative and void as against him, and he may 
successfully resist an action at law by the subsequent grantee; but, if 
the land is not actually included in his deed, neither his possession 
under claim of title, nor the subsequent conveyance to another person, 
would prevent the grantor from recovering it by action against him. 
Bridges v. McClendon, 327. 

6. Conveyance to two partners individually.—A conveyance of iand to two part- 
ners individually, unexplained, vests in them an equal undivided inter- 
est as tenants in common. Caldwell v. Parmer’s Aum’r, 405. 

7. Tax deed ; effect as evidence.—The 87th section of the revenue law of 1868, 
so far as it declares a tax deed for land to be prima facie evidence of 
certain facts, is unobjectionable and valid; but, so far as it declares 
such deed to be conelusive evidence of certain other facts, it is unconsti- 
tutional and void; and this latter provision being an entirety, it must 
fail altogether: the word conclusive cannot be struck out alone, leaving 
the deed to operate as evidence merely, instead of conclusive evidence, 
of the specified facts. Doe, d. Davis v. Minge, 121. 

8. Gift to grantor’s wife “and her children” ; whether after-born children take.— 
Under the principles declared in the case of Vanzant v. Morris, 25 Ala. 
285, which “remain unaffected by any later ruling of this court,” a deed 
of gift, by which the grantor conveys lands in trust for his ‘‘wife and 
her children, to her and their proper use, and exclusive benefit and be- 
hoof forever, in fee simple,” vests in the wife and her only child then 
living equal undivided interests in the property, to the exclusion of 
after-born children. Varner v. Young’s Executor, 260. 

9. Gift to grantor’s wife ‘and heirs of her body by her said husband.” —A deed 

of gift, by which the grantor conveys lands to his wife ‘and the heirs of 
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her body by her said husband,” creates an estate tail at common law; 
but, if the subject of the gift be slaves, or other personal property, the 
absolute title is vested in the wife, under the laws of Alabama, and un- 
der the laws of Georgia (Code of 1873, § 2250), as proved in this case. 
Ib. 260. 

10. Articles of partnership construed as ‘‘conveyance to secure a debt,” under 
registration statutes.— A stipulation, in written articles of partnership 
for the cultivation of a plantation for a term of years, that one of the 
partuers, to whom the land belonged, and who had sold to the other a 
half interest in the mules, farming implements, &c., taking his notes 
for the agreed price, ‘shall have a lien upon the produce of said farm, 
and upon the stock and mules on said farm, to secure the payment of 
the said notes,” and that he is ‘authorized to control the crops grown 
on said farm exclusively, and to sell the cotton,” makes the instrument 
a “conveyance to secure a debt,” (Rev. Code, § 1561), and authorizes 
its registration; and being properly acknowledged, certified and re- 
corded, it is ndmissible in evidence without further proof of its execu- 
tion. Pierce & Morrison v. Juckson, 599. 

11. Charge of annuity on real and perscnal property, by deed.—When an annu- 
ity is charged on real and personal property, conveyed by deed of gift, 
the acceptance of the deed binds the grantee to the payment of tho 
charge; and neither he, nor a purchaser from him with notice, can claim 
a partial exoneration of the land, on account of a subsequent loss or 
destruction of the personal property, as, for instance, the emancipation 
of the slaves by the late war. Taylor v. Forsey, 426. 

12. Same; construction of deed, as to right of annuitant to claim dower in lieu of 
annuity. —A deed of gift, by which lands were conveyed to the grantor’s 
daughters, charged with the payment of an annuity to his wife, con- 
tained the following provisions: “ But said annuity is hereby expressly 
declared to be charged upon the said lands, in lieu of the dower interest 
therein to which the said Susan” [grantor’s wite] ‘would be entitled, 
should she survive him,” the grantor; ‘‘and it is hereby expressly de- 
clared, that if the said Susan, after the death of the said” grantor, ‘claim 
dower in the lands, or any of them, then the said Mary and Martha,” 
the grantees, ‘‘and the lands to them respectively conveyed by this in- 
denture, are hereby released and discharged from the payment of the 
said annuity, or any part thereof; but, should the said Susan accept the 
said annuity, in lieu of the dower interest she may have in the said 
lands, then the same is to be borne equally by the said” grantees; Held, 
that it was not incumbent on the annuitant, when seeking to enforce the 
charge on the lands, to show that she had elected to take the annuity in 
lieu of dower in the lands; that the deed vested in her an absolute right 
to the annuity, subject to be defeated by her claiming dower, and this 
was matter of defense. Jb. 426. 


DEPOSITION. 

1. Waiver of want of notice. —The objection can not be raised in this court 
for the first time, by a defendant in a chancery cause, that he had no 
notice of the filing of the interrogatories to the complainant's wit- 
nesses, on whose depositions the decree is founded; and this princi- 
ple applies to a defendant who, by failing to comply with the orders of 
the chancellor, had not been allowed to make defense on the final hear- 
ing. Rhea v. Tucker, 450. 

2. Reading deposition taken by adverse party.—Where a party offers in evi- 
dence a deposition taken by his adversary, he thereby makes it his 
own, in all respects as if taken by himself; but he is not compelled to 
read irrelevant portions, when not responsive to the interrogatories. 
Fountain’s Adm’r v. Ware, 558. 

3. Same.—Under our practice, a party may use a deposition taken by his 
adversary, if he cross-examined the witness, and the party by whom it 
was tdken declines to use it; and if, not having cross-examined the wit- 
ness, he offers the deposition in evidence without objection from the 
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party by whom it was taken, it must be regarded as any other deposi. 
tion legally taken. Louisville & Nushville Raiiroad Co. v. Brown, 411. 

4. Objection to answer as not responsive.—An objection to the answer to one 
of the interrogatories, on the ground that it is not responsive, comes 
too late, when the answer is offered in evidence on the trial; and this 
rule applies when a party offers in evidence a deposition taken by his 
adversary. Jb, 411. L 

5. Waiver of objection to responsive answer.—If a party fails to object to an 
interrogatory, he can not object to the answer, if responsive. Fountain’s 
Adm’r v. Ware, 558. 


DETINUE. 

1. Who may maintain action.—A partner who, by express stipulation in the 
articles of partnership (for the cultivation of a farm fora term of years), 
has ‘‘a lien on the produce of the said farm, and upon the: stock and 
mules on said farm, to secure the payment of” his co-partner’s notes for 
a half interest in them, and is authorized ‘to control the crops grown 
on said farm exclusively, and to sell the cotton,” may maintain an ac- 
tion of detinue for the cotton in his own name. Pierce & Morvison », 
Jackson, 699. 

2. Same; between tenants in common.—One tenant in common cannot main- 
tain an action of detinue against the other, since neither is entitled to 
exclusive possession; but, if one convert the entire property, by destroy- 
ing or disposing of it, the other may maintain trover for his interest. 
Smith & Co. v. Rice, 418. 

3, Action on detinue bond; in what court brought.—When the plaintiff in de 
tinue, or in a statutory action “for the recovery of personal property in 
specie” (Rev. Code, §§ 2593-98), commenced in the District Court of the 
United States, obtains possession of the property by executing the neces- 
sary statutory bond, and afterwards suffers a voluntary nonsuit, the 
detendant may sue on the bound in a State court, and is not compelled 
to sue in the Federal court. Wood v. Coman, 283. 

4, Defendant's remedies in detinue, when plaintiff is nonsuited.—In detinue, or 
the corresponding statutory action ‘‘ for the recovery of personal prop- 
erty in specie” (Rev. Code, §§ 2593-98), if the plaintiff obtains posses- 
sion of the property by executing the necessary bond, and afterwards 
suffers a voluntary nonsuit, the defendant may pursue the summary 
remedy authorized by the statute, or, at his election, sue on the bond. 
Ib. 283. 

5. Recovery of part of chattels sued for.—In detinue, or the corresponding 
statutory action for the recovery of personal property in specie, the 
plaintiff may recover a part only of the several chattels sued for, and is 
not bound to recover all or none, Glass v. Pinckard, 592. 

6. Judgment by default.—In detinue, or the corresponding statutory action for 
the recovery of personal property in specie, the rendition of judgment 
final by default, without the intervention of a jury, ascertaining the 
value of the property, and assessing the damages for its detention, is 
erroneous. Chandler v. Jones, 595. 


DISCONTINUANCE. 


1. Inaction against several defendants.--In an action against several defendants, 
founded on a joint or joint ard several contract or cause of action, & 
discontinuance as to a defendant who has been served with process, 
without the consent of the others, would be a discontinuance as to all, 
and a judgment against the others would be reversed on error or appeal; 
yet such a judgment is not void, and can not be collaterally impeached. 
Masterson v. Gibson, 56. 

2. Same.—Since the statute expressly authorizes an amendment of the com- 
plaint by striking out the name of a defendaat improperly joined (Rev. 
Code, § 2809), it can not be assumed that an action against several de- 
fendants was discontinued, merely because the name of one of them, 
ig - served with process, was struck out by leave of the court. 
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DOMICILE. 

1. Of infant.—As a general rule, the domicile of an infant during his mi- 
nority is that of his father; and he cannot change it by any act of his 
own, though it may be changed by his tather. Metcalf v. Lowther’s Ex- 
ecutria, 312. 


DOWER. 


1, Release or relinquishment of dower by wife.—When the wife releases her in- 
choate right of dower in lands aliened by her husband, by an instru- 
ment executed subsequent to the conveyance by her husband (Rev. Code, 
§ 1626), it is not necessary that her busband should join with her in its 
execution; and if such release is executed in the presence of two wit- 
nesses, and attested by them, its validity is not affected by an informal 
certificate appended to it by a justice of the peace, who was present 
when it was executed. Robinson v. Moon, 241. 

2, Same; what will avoid.—A release or relinquishment of dower by the 
wife, executed subsequent to ber husband’s conveyance, can not be 
avoided by her, on the ground that it was procured by fraud, duress, or 
undue influence, when the proof only shows that she signed it very 
reluctantly, at the earnest solicitation of her husband and her son, 
and accepted from the purchaser the stipulated consideration. Ib. 
241. 

3, Assignment of dower, and mesne profits.—In the assignment of dower, 
courts of equity have concurrent jurisdiction with courts of law in all 
cases, and exclusive jurisdiction to decree compensation in Jieu of an 
assignment by metes and bounds (Rev. Code, § 1640), and to award 
rents and mesue profits, for the time elapsing between the death of the 
husband and the assignment of dower. Wood v. Morgan, 397. 

4. Same; rule for computing dower and mesne profits —When dower is de- 
manded in lands which were aliened by the husband, or which were sold 
under execution against him, and on which valuable improvements have 
been erected by the purchaser, the widow is dowable of the value of the 
lands at the time of the alienation (Rev. Code, § 1641); and the legal 
interest on one-third thereof, from the death of the husband, must be 
paid to her annually during her life, and secured, if necessary, by a lien 
= the land, unless the parties agree on a compensation in gross. Ib. 
397. 

See, also, DEEDs, 12. 


EJECTMENT. 


1. What title will support action. —In ejectment, or a statutory action in the 
nature of ejectment, a recovery may be had on proof of prior possession 
under claim of title, or exercising acts of ownership, against one who is 
afterwards found in possession, unless he shows a paramount title in 
himself or some other person. Anderson v. McLear, 621. 

2, Same.—A purchaser at sheriff’s sale under execution, of the equity of 
redemption in mortgaged lands, after the maturity of the mortgage, 
does not thereby acquire such a title as will support ejectment, or a 
statutory real action in the nature of an ejectment. Alcheson v. Broad- 
head’s Adm’r, 414. 

3. What title will defeat recovery.—In ejectment, or a statutory action in the 
nature of ejectment, if the plaintiff makes out a prima facie case for 
recovery, the defendant can only defeat the action by showing a para- 
mount legal title or right to the possession. Heflin v. Bingham, 566. 

4, Plea justifying under special right of entry.-—In an action to recover the 
possession of land, a plea justifying the defendant's entry under a pur- 
chase of the growing trees, or a parol license to enter for the purpose 
of cutting and removing them, should aver that he began the work 
within a reasonable time, and was prosecuting it with all due dili- 
gence. Ih. 566. 
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ERROR AND APPEAL, 


1. When appeal lies.—A decree of the Probate Court, allotting a homestead 
to a widow, under the provisions of the act approved April 23, 1873, 
being coram non judice and void, will not support an appeal. Pettus y, 
MeKinney, 41; David’s Adnvr v. David, 49. 

2. Who may appeal.—When a sheriff asks the instructions of the court, as to 
the application of money in his hands, collected under two or more exe- 
cutions; and the several plaintiffs in execution appear, and submit their 
respective claims to tbe decision of the court; an appeal lies, by the 
established practice of this court, in favor of a party injured by the 
decision. Jones v. Calloway’s Adm’r, 46. 

3. When appeal lies on nonsuit.—A nonsuit, taken in consequence of the 
adverse rulings of the court on the pleadings and evidence (Rev. Code, 
§ 2759), by which it is ‘considered that the defendants go hence, and 
recover of the plaintiff their costs in this behalf expended, wiless the Sy- 
preme Court shall reverse the rulings of this court. and set aside said nonsuit,” 
is such a final judgment as will support an appeal, notwithstanding the 
addition of the italicized words. Wood v. Coman, 283. 

4, Limitation of appeul.— Six months is the limitation of an appeal froma 
decree rendered by a judge of probate, ordering a sale of lands for par- 
tition among tenants in common. (Rev. Code, §§ 3120, 2247, 2244, 
subd. 6a.) McDude v. McDade, 598. 

5. What is revisable. —Under the Revised Code (9§ 2247, 2250), as under the 
established practice of this court prior to the adoption of the Code ot 
1852, on appeals from the Probate Court, an error apparent on the face 
of the proceedings—that is, on the face of the record which the court is 
bound to keep—is revisable by this court without a bill of exceptions; 
but matters dependent on the evidence must be presented by bill of 
exceptions, duly reserved and certified. Tapp v. Cox, 553. 

6. Same.—This court will not revise the ruling of the primary court on a 
demurrer to evidence, when it is shown ouly by the bill of exceptions, 
Sivoly v. Scott, DDO. 

7. Same.—Rulings on demurrer, shown only by the bill of exceptions, and 
not appearing in the judgment entry, are not revisable on error. Buck- 
ley v. Wilson, 393. 

8, What is revisable, on appeal from decree overruling demurrer to bill.—On 
appeal from an interlocutory decree in chancery, overruling a demurrer 
to the bill, (Sess. Acts, 1874-5, p. 189), the revisory power of this court 
extends only to the decree overruling the demurrer, and it has no 
authority to consider the allowance of an amendment to the bill, or the 
introduction of new parties. Beebe d} Henshaw v. Morris, 525. 

9. Abstract charge; when reversible error.—An abstract charge will not work a 
reversal of the judgment, when it asserts a correct legal proposition, 
unless this court can perceive that it probably misled the jury — 
MeWilliams v. Rogers, 87; Glass v. Pinckard, 87. 

10. Immaterial issue. —When an immaterial issne is formed, on account of 
detective pleadings not objected to, neither the admission of relevant 
evidence, nor the giving of any pertinent charge to the jury, is available 
onerror. Jrion v. Lewis, 190. 

11. Error without injury, in rulings against plaintiff.—When the bill of excep- 
tions purports to set out all the evidence, and shows that the plaintiff 
was not entitled to recover, this court will not reverse the judgment, at 
his instance, on account of any erroneous rulings adverse to him, since 
no injury to him could result from such rulings. Smith & Co. v. Rice, 
417; Treadway v. Treadway’s Executor, 390. : 

12. Error without injury, in rulings on pleas.—A judgment will not be reversed 
on account of the erroneous sustaining of a demurrer to a special plea, 
when the record shows that the defendant had the ful) benefit of the 
defense under another plea, or that he was not in fact entitled to any 
defense under the plea held demurrable. Jones v. Ritter’s Adm’r, 270. 

13. Error without injury, in rulings on evidence.—When the plaintiff in eject- 

ment, or a statutory real action in the nature of ejectment, fails to show 

such title in himself as will sustain the action, this court will not, at his 
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ERROR AND APPEAL— Continued. 
instance, reverse the judgment on account of any erroneous rulings on 
questions of evidence, which are, at most, only error without injury.— 
McClellan v. Lipscomb, 255. 

14. Error without injury, in charge to jury.—When the record shows that the 
plaintiff was not entitled to recover in any event, the appellate court 
will not, at his instance, reverse the judgment on account of any errone- 
ous instructions to the jury, since error without injury is no ground for 
areversal. Simpson v. Lauderdale County, 64. 

15. Same; complaint demurrable but amendable.—Where the plaintiff below is 
the appellant here. and asigns as error the charge of the court to the 
jury, this court will not apply the doctrine of error without injury in 
the charge, on account cf defects in the complaint, which, if they had 
been specified on demurrer, might have been remedied by amendment. 
Peters v. N. O., M. & C. Railroad Co, 528. 

16. Charge misleading jury.—A charge given, which asserts a correct legal 
proposition, but has a tendency to mislead the jury, is not a reversible 
error: an explanatory charge should have been requested.— Bell v. Den- 
son, 444. 

17. Chancellor’s decree on evidence; how considered on appeal.—Where the evi- 
dence in chancery causes is taken viva voce, the chancellor’s finding on 
the facts is regarded like the verdict of a jury at law, and is not dis- 
turbed by an appellate court, unless manifestly contrary to the weight 
of the evidence; but with us, all the evidence being reduced to writing, 
this practice does not prevail, though the rule has been broadly an- 
nounced in some of the decisions: the true rule is, the decree is pre- 
sumed to be correct, and the onus of repelling that presumption is on 
the party complaining of it; in other words, the general rule prevails, 
applicable to all cases in the appellate court, that error must be affirma- 
tively shown. Rather v. Youny’s Adnvrs, 94. 

18. Chancellor's decree on facts.—This court will not disturb the chancellor's 
decision on a disputed question of fact, unless the record clearly shows 
that he was mistaken. Lamar & Wife v. Brown, 157; Wyatt v. Gar- 
lington, 576. 

19. Presumption in favor of chancellor's decree, on hearing on pleadings and 
agreement of counsel.—On appeal from a decree in a chancery cause, ren- 
dered on final hearing, ‘‘on the original and amended bills, with the ex- 
hibits thereto, decrees pro confesso against the parties who had not ap- 
peared and pleaded, and agreement of counsel,” if the agreement is not 
set out in the record. this court will presume that it justified the decree 
which was rendered, and will not reverse on account of any apparent 
errors. Collins v. Loyal’s Adm’r, 403. 





ESTATES OF DECEDENTS. 


1. Presentation of claim against decedent's estate.—A claim against the estate 
of a deceased surety on the official bond of an insolvent executor, for a 
legacy which vested on the testator’s death, although the time of pay- 
ment was postponed until after the death of the surety, must be pre- 
sented to his personal representative (Rev. Code, §§ 2239-40), within 
eighteen months after the grant of administration. ster v. Holland, 
474. 

2. Sule of lands, under probate decree, for payment of debts; vendor's lien.— 

When lands are sold by an administrator, under a decree of the 

Probate Court, for the payment of debts (Rev. Code, §§ 2079-96), the 

purchaser has no right to a conveyance, until he has paid the whole of 

the purchase-money; and aithongh the administrator falsely reports 
that the purchaser has made the required cash payment, and has other- 
wise complied with the terms of sale, and the sale is confirmed by the 
court, and a conveyance is executed to the purchaser by the adminis- 
trator, under the order of the court, before the credit payment has 
become due, the title of the heirs is not divested, and the land remains 
bound for the payment of the purchase-money. Wallace v. Nichols’ 
Adm’r, 321. 
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3. Same; when purchaser is chargeable with notice.—Sub-purchasers of land, 
sold under a probate decree for the payment of debts, succeed only to 
the rights of their vendor, the original purchaser,and cannot claim the pro. 
tection afforded to purchasers for valuable consideration without notice: 
although they bought in ignorance of the fact that the purchase-money 
had not been paid, and although a conveyance had been executed to 
their vendor, under the order of the court, before the credit payment 
had become due. Jb. 321. 

4, Sale of lands by administrator, under probate decree, for division among heirs; 
when purchaser may compel divestiture of legal tiile—When a purchaser of 
lands, sold by an administrator under a probate decree for division 
among the heirs-at-law, seeks in equity to enjoin an action at law by 
the heirs, and to compel a divestiture of the legal title, he must not only 
show that the Probate Court acquired jurisdiction to order the sale, but 
that the order was actually made, that the land was sold under it, that 
the sale was reported to the court and confirmed, that the purchase- 
money was paid, and that a conveyance was ordered to be made to the 
purchaser; and these orders must be shown by the records of the court, 
or by such quasi-record memoranda as would authorize the entry of the 
proper orders nunc pro tunc. Whitehead v. Jones, 152. 

Same; receipt of purchase-money by heirs.— The receipt by the adult heirs, 
from the administrator, of their respective portions of the purchase. 
money of lands sold for division, if knowingly accepted, might amount 
to a ratification of the sale, and give the purchaser an equity to demand 
a legal title from them, notwithstanding any defects in the sale, but the 
title of the infant heirs could not be affected by their guardian’s receipt 
of their portion of the money. Jb. 152. 

. Setilement of deblor and creditor estates by common administrator. —When 

the same person is the administrator of the estates of two deceased per- 

sons, and one estate is indebted to the other, the Chancery Court alone 

has jurisdiction of their settlement. Griffin v. Pringle, 486. 


G. Administrations in different jurisdictions.—The estate of a deceased per- 


son is substantially but one estate, and the respective distributees 
are interested in it as a whole, although portions of the property may 
be situated in different jurisdictions; and hence, if one of the distribu- 
tees obtains possession of more than his share of the assets outside of 
the domestic jurisdiction, and the fact is brought to the knowledge of 
the proper court at the place of the intestate’s domicile, that court will, 
on a proper showing, charge the excess against his distributive share of 
the assets within its jurisdiction. Yet, in the absence of special equita- 
ble circumstances, each administration must be settled in the jurisdic- 
tion by which it was granted; and when any surplus remains in the 
hands of a foreign or ancillary administrator, after paying all debts 
and charges of administration in that jurisdiction, the foreign court 
will, in a spirit of comity, and as matter of judicial discretion, not as 
matter of right, order it to be paid over to the domiciliary administra- 
tor. Wright v. Phillips, 69. 


8. Settlement of estate in equity; conclusiveness of chancery decree, and 





suspension of execution thereof.—-The intestate died in Alabama, where 
he resided. Letters of administration on his estate were granted 
in New York, where most of the distributees resided. The administra- 
tors seized, in New York, a large quantity of cotton, assets of the estate, 
which one of the distributees in Alabama had sold without authority, 
the purchaser agreeing to ship it to New York, and there sell it on their 
joint account ; and the purchaser threatening litigation, they compro- 
mised the matter with him, and paid him a sum of money, on the writ- 
ten request of said distributee that they would do sv, ‘and charge to 
him in their administration account the amount so paid.’ Afterwards, 
letters of administration on the estate were granted in Alabama, and 
the Alabama administrator collected a large sum of money, assets of the 
estate, which was on deposit in England, and which, not being needed 
for the payment of debts, or the charges of administration, was distrib- 














OSS lO 





INDEX. 667 


ESTATES OF DECEDENTS— Continued. 

uted by him among the several persons interested in the estate; but he 
retained the share of said distributee, on account of said cotton transac- 
tion. Thereupon, said distributee filed a bill in equity against the Ala- 
bama administrator, not making the other distributees parties, and ob- 
tained a decree for his distributive share of said fund, which decree was 
affirmed by this court on appeal. The other distributees afterwards 
filed the bill in this case, to restrain the execution of that decree, and 
to remove the administration and settlement of the estate into equity; 
alleging that the complainant in said decree was insolvent, that the 
amount of that decree was greater than his entire distributive share of 
the estate, after deducting the amount paid on his account by the New 
York administrators, and that all the assets received by the New York 
administrators had been expended in the regular course of administra- 
tion, though their administration was not finally settled. Held, that 
the bill was not wanting in equity+that the complainants were entitled 
to have the execution of the decree suspended until the final settlement 
of the estate, and were not concluded by the former decree. Jb, 69. 

9, Jurisdiction of equity in matter of setilement.—The original jurisdiction 
of the Chancery Court over the subject of administrations may 
be invoked by any person interested in the estate, except the per- 
sonal representative, without the assignment of any special reason, at 
any time before proceedings for a settlement have been commenced in 
the Probate Court; but, when proceedings for a settlement have been 
commenced in that court, or when the jurisdiction of equity is invoked 
by the personal representative, some special equitable reason must be 
shown; and in the case of insolvent estates, the report of insolvency is. 
the commencement of such proceedings. Hill v. Armisiead, 118. 

10, Sale of lands for distribution; jurisdiction of Probate Vourt under special statute, 
Where a private statute confers on the Probate Court of a particular county 
jarisdiction to order a sale or distribution of lands belonging to a testa- 
tor’s estate, on the filitg of a petition by any of the parties interested in 
it, “‘setting forth the necessity of a sale or distribution,” ‘and that it 
would be for the interest of all parties entitled to share in said estate to 
have the same sold, and the proceeds re-invested, or distributed, or to. 
have the property distributed;” the word necessity means only a strong 
or urgent reason, and a petition which avers ‘‘that it is greatly to the 
interest of said legatees, and of all parties entitled to a share in said 
estate, to have a sale of the real and personal property, so that each of 
the parties interested may have the share to which he orshe may be 
entitled under said will,” and ‘that the keeping of said estate together 
and working it is productive of no benefit to the parties interested, or 
very little, compared to the accumulation which the funds from the 
proceeds of a sale of said estate would realize to them respectively’— 
though defective on demurrer, is sufficient to give the court jurisdic- 
tion. Todd v. Plournoy's Heirs, 99. 

11, Same.—Where the statute declares that, on the filing of a proper petition, 
all the parties interested being before the court, “the said probate judge 
shall be, and he is hereby, invested with all the jurisdiction which a 
Chancery Court could exercise, on a bill regularly filed in such Chan- 
cery Court, to accomplish the objects prayed for by such petition;” the 
Probate Court becomes, pro hac vice, a special Chancery Court, and is 
invested with all the powers of a Chancery Court, but no more; and its 
decree of sale, rendered on a petition which is sufficient to give it juris- 
diction, can not be collaterally impeached, on account of errors or irreg- 
ularities which might reverse it on error or appeal. Jb. 99. 

12, Same; jurisdiction of equity to decree, in violation of will_—The weight of 
authority is against the existence of any power in a court of equity, in 
the absence of legislation, to decree a sale of lands at the instance of 
the parties interested, when such sale is in direct violation of the terms 
of the will, under which they hold it; yet, when the jurisdiction of the 
court has attached, on a bill regularly filed, all the proper parties being 
before the court, its decree of sale can not be collaterally impeached, 
but is conclusive until reversed or set aside. Jb. 99. 
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13. Same; making conveyance to purchaser.—Where the Probate Court, pro. 


ceeding under such special statute, on a proper petition, has decreed 
sale, and confirmed the report of the sale, but has not ordered a deed 
to be made to the purchaser, it has the power to do so, at his instance, 
notwithstanding the lapse of more than twelve years from the sale; and 
if no conflicting rights have accrued to third persons, it is the proper 
forum in which the proceeding should be thus completed. But, if the 
purchaser has sold and conveyed to a third person, and the original 
notes for the purchase-money, being partly unpaid, are claimed by dif- 
ferent persons, the sub-purchaser may come into equity, against the 
devisees, personal representative, and transferree of the notes, to compel 
a conveyance, and determine their conflicting rights to the unpaid 
purchase-money. Jb. 99. 


14, Same; purchase-money, or notes, how disposed of. —When lands are sold by 


the Probate Court, under authority conferred by a special statute, for 
the purpose of distribution among several devisees, the proceeds of sale 
should not go into the genera! course of administration, but should be 
brought into court for distribution among the parties interested; and 
although the sale is conducted by the administrator, under the order of 
the court, and the notes for the purchase-money are taken payable to 
him as administrator, he acts simply as an agent or commissioner of the 
court, and has no authority to transfer one of the notes in payment of a 
debt against the estate. Jb. 99. 


ESTOPPEL. 
1, What constitutes estoppel en pais.—The failure or refusal of a person, 


having possession of personal property, to disclose the nature ot his 
claim, on the demand of a party asserting an adverse right, while it 
may be important in determining whether his claim is fair and just or 
fictitious, can not estop him from asserting his claim against the person 
making such demand. Cunningham v. Milner, 522. 


2. Estoppel by matter of record.—When the purchaser at a sale made by the 


register in chancery, by agreement with the plaintiff in the decree, en- 
tered of record, prevents a confirmation of the register’s report, and 
obtains an extension of the time for the payment of the purchase-money, 
he is estopped from afterwards raising the question of the payment of 
the purchase-money, as required by the terms of the decree under which 
the sale was made. Haralson v. George’s Executor, 295. 


3. Estoppel against mortgagor, or purchaser in possession, against setting up 


outstanding title. —A mortgagor in possession cannot set up an outstand- 
ing title in a third person, in bar of a bill for a foreclosure of the mort- 
gage; nor can a purchaser in possession set up such outstanding title, 
in bar of a bill to enforce the vendor’s lien for the purchase-money: 
each is alike estopped from denying the title asserted against him. 
Strong v. Waddell, 471. 


4. Proof of assignment of note, in suit by assignee. —When the holder of 


note given for the purchase-money of land, asserting his ownership, 

joins the payees and makers as defendants to a bill in equity, an admis- 

sion by the payees of the averments of the bill estops them from assert- 

ing any claim to the note, and renders it unnecessary for the complain- 

- to prove his ownership as against the makers. Lamar v. Brown, 
57. 


EVIDENCE. 


I. ADMISSIBILITY AND RELEVANCY. 


1. Proof of unsoundiess of horse.—The unsoundness of a horse, three weeks 





after a sale, may be admissible evidence, to enable the jury to determine 
whether it existed at the time of the sale, when its character and prob- 
able causes are shown; but the mere fact that he is lame three weeks af- 
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ter the sale, without proof of the character or causes of such lameness, 
is not competent evidence. Sledge v. Scott, 202. 

2. General replication ; what evidence admissible under.—In an action on a bill 
of exchange, by an indorsee against the acceptor, under a general repli- 
cation to the pleas of non assumpsit, fraud, and want or failure of con- 
sideration, the plaintiff cannot adduce evidence showing that he is an 
innocent holder for value, but is confined to evidence negativing the 
pleas. Trammell v. Hudmon & Brother, 235. 

8, Variance.—In an action against an administrator, in his official capacity, 
if the complaint contains only counts ‘‘for money loaned by plaintiff 
to defendant’s intestate,” ‘‘on an account stated between plaintiff and 
defendant,” ‘‘for money paid by plaintiff for defendant’s intestate at his 
request,” and for goods sold by plaintiff to defendant’s intestate, the 
plaintiff can not be allowed to adduce evidence of work and labor done, 
or care and attention bestowed by him, in and about the property and 
business of the estate. either at the instance of the administrator, or of 
the distributees. Matthews v. Matthews, 292. 

4, Proof of fraudulent intent in execution of deed.—The use to which a deed 
is applied, is a circumstance to which the jury may look, in determining 
the intent with which it was made; yet a charge to the jury, asserting 
that ‘the use to which a deed is applied is evidence of the intent with 
which it was made,” is calculated to mislead them, if given without ex- 
planation, and may therefore be refused. Me Williams v. Rodgers, 87. 


II. Apmisstons; Deciarations; Hearsay; Res Gesta. 


5. Proof of assignment of note, in suit by assignee.—When the holder of a 
note given for the purchase-money of land, asserting his ownership, 
joins the payees and makers as defendants to a bill in equity, an admis- 
sion by the payees of the averments of the bill estops them from assert- 
ing any claim to the note, and renders it unnecessary for the complain- 
ant to prove his ownership as against the makers. Lamardé Wife v. 
Brown, 157. 

6. Admissibility of declarations, as part of res geste.—When an attachment is 
sued out against a tenant’s crop, on the ground that he is about remov- 
ing it without paying the rent, and he afterwards sues on the bond for 
damages, it is permissible for him to prove, as a part of the res geste, 
that, by the terms of his contemplated sale, the purchaser was to pay 
the rent before removing the cotton. Masterson v. Phinizy, 336. 

7. Same.—Declarations by the wife of her intention to purchase a mule with 
money then paid to her, and her husband’s subsequent declarations that 
he had bought the mule in controversy for her, are not competent evi- 
dence for her, as a part of the res geste, in a suit for the mule between 
her and one claiming under a mortgage from her husband. Glaze v. 
Blake, 379. 

8, Declarations explanatory of possession.—Declarations of the wife, assert- 
ing her ownership of a mule, which a person was seizing under a mort- 
gage from her husband, are admissible evidence for her, on the princi- 
ple of res geste, in a subsequent action against the mortgagee. Jb. 
379. 

9. Same.—The declarations of a person who has possession of a horse, as to 
the terms of the contract under which he obtained the possession, to 
the effect that the title was to remain in his vendor until the purchase- 
money was paid, are competent evidence against one claiming under 
him by subsequent contract, but not as against one claiming by para- 
mount title. Elmore v. Fitzpatrick, 400. 


Ill. Burpern or Proor. 


10. As to change in partnership.—When a partnership has been dissolved by 


the retirement of one of the partners, and is succeeded in business by 
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a new partnership, composed partly of the remaining partners; in a2 
action against the retiring partner, by a creditor of the old partnership» 
the onus is on the defendant to prove his discharge, either by express 
agreement, or by facts from which an agreement will be implied. Hall 
& Long v. Jones, 493. 

11. As to notice of secret trust.—When a secret trust in land is asserted in 
equity, against a purchaser who has paid a valuable consideration, the 
onus of proving notice is on the party asserting it, Bartlett v. Varner's 
Executor, 580. 

12. As to notice of vendor’s lien. —When a vendor sells land on a credit, and 
executes to the purchaser an absolute conveyance, reciting therein the 
payment of the purchase-money, and not taking a mortgage or other 
security for its payment, he may nevertheless assert a vendor’s lien on 
the land, as against the original purchaser, his heirs, or any one claim- 
ing under him or them by voluntary conveyance; but, when he seeks 
to enforce such lien against a sub-purchaser who has made full pay- 
ment, the onus is on him to prove actual notice, or knowledge of facts 
sufficient to charge a party with implied notice. Hightower v. Rigsby, 
126 ; Lambert v. Newman, 623. 


INDEX. 


IV. Jupicran KNowLepen. 


13. Private statutes; pleading and proof of.—Section 2698 of the Revised 
Code, which provides that private statutes may be ‘given in evidence 
without being specially pleaded,” does not apply to suits in chancery, 
when such a statute is a fundamental constituent of a right of recovery 
or defense. McDonald v. Mobile Life Insurance Co. 468. 

14, Foreign judicial decisions. —The decisions of foreign courts, like foreign 
statutes, must be proved, before they can be made the basis of judicial 
decisions by our courts. In construing a deed of gift executed in Geor- 
gia, this court will not be governed, as by an authoritative adjudica- 
tion, by a decision of the court of last resort in that State, which was 
not proved and offered in evidence. Vurner v. Youny’s Executor, 260, 


V. OBJECTIONS. 


15. General objection to evidence partly legal.—A general objection to a mass of 
evidence, some of which is legal, may be overruled entirely. laze v. 
Blake, 379. 

16. Same.—A general objection to a mass of evidence, some of which is legal, 
may be overruled entirely; and a general exception to the exclusion of 
& mass of evidence, some of which is legal, can not be sustained. 
Fountain’s Adm’r v. Ware, 559. 

17. Waiver of objection to responsive answer.—If a party fails to object to an 
interrogatory, he can not object to the answer, if responsive. 1b. 559. 

18. Objection to evidence admissible for particular purpose only.—A motion to 
exclude evidence, not specifying any particular ground of objection, 
may be overruled, if the evidence is admissible for any purpose what- 
ever: the party objecting should ask a charge limiting its effect. Pierce 
& Morrison v. Jackson, 599. . : 

19. Reading deposition taken by adverse party.—Where a party offers in evl- 
dence a deposition taken by his adversary, he thereby makes it his own, 
in all respects as if taken by himself; but he is not compelled to read 
irrelevant portions, when not responsive to the interrogatories. Foun- 
tain’s Adm’r v. Ware, 558 ? 

20. Same.—Under our practice, a party may use a deposition taken by his 

adversary, if he cross-examined the witness, and the party by whom it 

was taken declines to use it; and if, not having cross-examined the wit- 
ness, he offers the deposition in evidence without objection from the 
party by whom it was taken, it must be regarded as any other deposi- 

tion legally taken. LZ. & N. Railroad Co. v. Jones, 411. 






































































INDEX. 671 





EVIDENCE— Continued. 


al 21. Same ; objection to answer as not responsive.—-An objection to the answer 
‘ip: to one of the interrogatories, on the ground that it is not responsive, 
88 comes too late, when the answer is offered in evidence on the trial; and 
Tall this rule applies when a party offers in evidence a deposition taken by 
his adversary. Jb. 411. 

in 22. When ruling on demurrer is revisable.—This court will not revise the rul- 
the ing of the primary court on a demurrer to evidence, when it is shown 
rg only by the bill of exceptions. Sivoly v. Scott, 595. 

23, Immaterial issue. —When issue is joined on a defective plea, or a plea ten- 
nd dering an immaterial issue, relevant evidence can not be excluded from 
he the jury; but the court may, after verdict, award a repleader, or render 
er judgment non obstante verediclo, as justice may require. Masterson v. 
on Phinizy, 56. 
me VI. Opinion ; LeGat ConcLusion. 
ks 
'- 24. To what witness may testify.—That a representation was relied on by the 
} purchaser, and induced him to consummate the contract, is not a ques- 
NY, tion of fact to which a witness may testifv, even though he be the pur- 

chaser himself; but is an inference, or conclusion, to be drawn by the 
jury, from the character of the representation, the conduct of the parties 
at the time, and all the attendant circumstances. Sledge v. Scott, 202. 
25. Opinion of witness as to unsoundness of horse.—A witness, though an ex- 
pert, can not testify that a horse was unsound three weeks after a sale, 
‘ rj ‘ > Hy . , 2 AG its . 906 
: without any proof of the character or causes of its lameness. Jb. 202. 
t 26. Survey and diagram, and testimony of surveyor.--A survey and diagram of 
ys land, made by a county surveyor, but without notice to ‘‘the opposite 
Mf party,” as required by the statute (Rev. Code, § 953), is not conclusive, 
nor even presumptive evidence against him; though the surveyor might 
i testify as to his suryey, exhibit the diagram, and give his opinion, 


: founded on the survey, as to the boundaries. Bridges v. McClendon, 
a 326. 


VIL. Panoz anp WRITTEN. 


27. Purol evidence; when admissible to show terms of contract not inserted in 
writing. —When a mortgage, given for supplies furnished and to be fur- 

f nished during the current year, does not state the times when, nor the 

quantities in which the supplies are to be furnished, the stipulations of 

the contract as to those matters may be proved by parol. Smith & Co. 

v. Rice, 417. 

28. Same; when admissible to vary consideration expressed in writing.—When a 
mortgage, or other written instrument, is offered in evidence against a 
stranger, he may show by parol that it is without consideration, or that 
the consideration was variant from that expressed in it: only the parties 
to the instrument, and their privies, are within the general rule which 
excludes such parol evidence. Cunningham v. Milner, 522. 

29. Parol evidence in aid of record.—When an administrator is required to 
give a new bond, and the records of the court do not show tbat it is 
done on the application of one or more of the sureties on his former 
bond, parol evidence of that fact can not be received. Jones v. Ritter’s 
Adm’r, 270. 

30. Parol evidence of misrepresentation by vendor; when admissible. —When 
neither the bond for title, nor the deed, nor the notes for the purchase- 
money, state how many acres of timbered land are included in the tract 
sold, parol evidence is admissible for the purchaser, in defense of a suit 
founded on one of the notes, to show that the vendor misrepresented 
the number of acres that were timbered: such evidence goes to the con- 
sideration of the contract, and its failure, and does not come within the 
general rule excluding parol evidence to contradict or vary written 
instruments. Thweatt v. McLeod, 375. 

31. Resulting trust in land; parol proof of.—A resulting trust in lands, arising 
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from the payment of a portion of the purchase-money by the complain. 
ants, under an agreement with the defendant that the purchase should 
be made for their joint benefit, may be established in equity by parol 
evidence.—-Rhea v. Tucker, 450. 


VIII. PREsSUMPTIONS. 


32. Presumed existence of common law.—In the absence of proof to the contrary, 
this court wili presume that the common law prevails in Georgia, or in 
any other State having a common origin with ourown. McAnally »v, 
0’ Neal & O' Neal, 299. 

33. Impeaching witness.—A willfully false statement, made by a witness out 
of court, does not raise any presumption that his testimony is altogether 
false. Glaze v. Blake, 379. 

34, Survey and diagram, and testimony of surveyor,—A survey and diagram of 
land, made by a county surveyor, but without notice to ‘the opposite 
party,’ as required by the statute (Rev. Code, § 953), is not conclusive, 
nor even presumptive evidence against him; though the surveyor might 
testify as to his survey, exhibit the diagram, and give his opinion, 
founded on the survey, as to the boundaries. Bridges v. McClendon, 
327. 


IX. Proary and SECONDARY. 


35. Predicate for secondary evidence of letter.—Proof that a lettex was used 
before a justice of the peace, on a preliminary criminal examination, 
and can not be found—not showing when, where, by whom, or of whom 
inquiry and search were made—is not sufficient to let in secondary 
evidence of its contents. Calhoun v. Thompson, 166. 

36. Proof of application for policy.—A written application for a policy of life 
insurance is the highest and best evidence of what it contains; and its 
contents can not be proved by secondary evidence, until its loss or 
destruction is shown, or, if it is in the possession of the company, 
until there has been some proper effort to procure it. Lewis v. Hudmon 
& Brother, 186. 

37. Secondary evidence of mortgage; when admissible.—The execution of a 
mortgage on land can not be proved, as a fact tending to show owner- 
ship or possession, without either producing it, or accounting for its 
absence. Bell v. Deison, 444. 


EXECUTION. 


1. Execution sale of equity of redemption in mortgaged lands; title of purchaser. 
A purchaser at sheriff's sale under execution, of the equity of redemp- 
tion in mortgaged lands, after the maturity of the mortgage, does not 
thereby acquire sich a title as will support ejectment, or a statutory 
real action in the nature of an ejectrient. Alcheson v. Broadhead’s 
Adm’r, 414. 

2. Sale of perfect equity under execution.—Although the perfect equity in lands 
arising from the payment of the purchase-money may be sold under 
execution (Rev. Code, § 2871), the purchaser at the sale acquires only 
a perfect equity, which will neither support nor defeat an ejectment. 
Caldwell v. Parmer’s Adm’r, 405. 

3. Sale of lands under execution; purchase by sheriff's wife.—A sale of lands 
by the sheriff, under execution, to his own wife as purchaser, is voida- 
ble at the option of the defendant, but is not absolutely void; and if the 
defendant takes no steps to set it aside, he can not resist an action by 
the wife as purchaser, on the ground that the sale and sheriff’s deed 
passed no title. Deater v. Strobach, 233. 

4. Sale of lands under execution after defendant's death.—When an execution 

has been levied on lands during the life of the defendant, they may be 
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sold under the levy after his death; and the sale can not be impeached, 
in a collateral proceeding, because it was made under a vendition? exponas, 
or because personal notice of the levy was not given to the defendant. 
Strange v. Grakam, 614. 

5. Exveention from justice's court; by whom levied.—Prior to the passage of the 
act approved February 26, 1575 (Sess. Acts 1874-5, p 180), an execution 
issued by a justice of the peace, or by a notary public acting as a justice, 
though improperly directed to the sheriff, could only be levied by a 
constable (Rev. Code, §$ 3231, 3242), and a levy by the sheriff was void. 
Jones v. Calloway’s Adm’r, 46. 

6, Order for sale of lands, under execution from justice's court,—An order for 
the sale of lands, granted by the Circuit Court, under the levy of an 
execution issued by a justice of the peace, is void, when either the exe- 
cution or the levy is void. Jb. 46. 

7. Vacating sale under execation, and cancelling sheriff’s deed.—A sale of lands 
under execution may be set aside by the court from which the process 
issued, and that court is the proper forum in which to have it set aside, 
on account of irregularities in the conduct of the officer by whom it was 
made; but, where the sale was at a price so grossly inadequate as to 
negative good faith on the part of the officer and purchaser, thereby 
creating the presumption of fraud, and has been consummated by a 
deed to the purchaser, a court of equity will interfere, on the seasonable 
application of a party to the process, to set aside the sale, and cancel 
the deed. Ray's Adm’r v. Womble, 32. 

8. Same.—Mere irregularities in a sale of land under execution, such as a 
failure to give the statutory notice, do not affect the title of the pur- 
chaser, and do not afford a sufficient reason for setting aside the sale; 
but, if followed by a sale manifestly injurious to the parties, the court 
will consider such irregularities in determining whether or not the sale 
shail be set aside; and'although inadequacy of price, not sufficient to 
raise the presumption of fraud, will not vitiate a judicial sale, yet gross 
inadequacy, as where lands worth $1,000 are sold for $10, attended with 
great irregularities in the conduct of the sale, is conclusive against its 
validity. Jb. 32. 

9. Same.—In the absence of all unfairness, oppression, or irregularity, the 
court might hesitate to set aside a sale under execution, on account of 
the inadequacy of the price, when the lands were worth $1,800, were 
incumbered with a mortgage for $400, and brought $200 at the sale; but, 
where the mortgagee himself becomes the purchaser, although the case 
is not within the strict rule as to purchases of the equity of redemption 
by mortgagees, the transaction will be jealously scrutinized, and it must 
be characterized by the utmost good faith, and supported by an ade- 
quate consideration; and if it appears that the sum bid wes about the 
amount of the execution debt, and was twenty times the sum bid by 
him, a short time before, at another sale under execution against the 
same defendant, for an adjoining tract of the same size, and of nearly 
the same value, which was entirely unincumbered, the two tracts to- 
gether constituting the defendant's entire plantation, —in decreeing that 
the first sale be vacated, on account of the inadequacy of price. and 
irregularities in the conduct of the sale, the court will also set aside the 
sale of the equity of redemption of the mortgaged tract. Jb. 32. 

10. Tender, and repayment of purchase-money, on setting aside sale.—When a 
sale of lands under execution is set aside in equity, at the instance of 
the detendant, the purchaser is entitled to be refunded his money, with 
interest; and if the bill does not offer to retund it, the court will decree 
a resale for bis protection; but a tender, or offer to refund, is not essen- 
tial to the equity of the bill. Jb. 32. 


EXECUTORS AND ADMINISTRATORS. 


1. Grant of ktters of administration, after waiver of preferred rights. —When 
the right to letters of administration has been forfeited by all the per- 
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sons to whom, in succession, a preference is given by the statute (Rev. 
Code, §§ 1986-7), the Probate Court is clothed with a large and libera} 
discretion in the matter of the appointment; and all reasonable intend. 
ments being made in favor of the regularity of the appointment, it ig 
not necessary that the record shall affirmatively show the superior qual- 
ifications of the person appointed over the contesting applicant. Davis 
v. Swearingen, 34. 

. Same,—In the grant of letters of administration, after the right to letters 
has been forfeited by all the persons to whom, in suceession, a prefer- 
ence is given by the statute (Rev. Code, §§ 1986-7), the Probate Court 
is clothed with a liberal discretion; and its refusal to appoint one of two 
contesting applicants, or the appointment of the other, when neither 
shows any special right, is no ground for an appeal. Davis v. Swearin- 
gen, 539, 

3. Same; who should be preferred.—On application for the grant of letters of 
administration on the estate of an intestate, whose only known assets 
eonsist of his distributive share of his deceased father’s estate, which 
has never been settled, all statutory preferred rights having been waived 
and lost by the failure to apply for letters within the time limited by 
the statute (Rev. Code, § 1986), the intestate’s only surviving son is to 
be preferred to a person whose father 1s the administrator of the deceased 
father’s estate. Ib. 539. 

4. Grant of administration; whether general or special.—On the application ot 
a county administrator for the grant of letters of administration on the 
estate of a named decedent, an order which recites his former appoint- 
ment as ‘‘yeneral administrator of the county,” and then directs that 
‘special letters of administration on the estate of said decedent issue to 
him,” shows a grant of general letters, and not of limited letters only; 
the-word special being evidently used in contradistinction to the word 
general (or county) administrator, as already mentioned.—Jones v. Rit- 
ter’s Adm’r, 270. 

Resignation and appointment of administrator.—The rule which prohibits a 
grant of letters of edministration de bonis non, when there is no vacancy 
in the administration, is intended for the protection of the incumbent; 
and if he, without formally resigning, accepts a grant of administration 
de bonis non jointly with another person, such acceptance amounts to 
a relinquishment or resignation of his former letters. Turner's Exeeutors 
v. Wilkins, 173. 

Joint administrators; liability for each other's devastacit.—Where two admin- 

° istrators give a joint bond, one is not chargeable with a derasiarit com- 
mitted by the other, unless he has contributed to it intentionally or 
otherwise; and his liability on the bond does not prevent him from 
joining with his co-administrator, under a subsequent appointment, in 
a suit in equity against the personal representatives of the deceased 
administrator by whom the derastavit was committed, tounded on such 
devastavit. Lb. 173. 

Administrator's power over choses in action. —An administrator is charged 
with the duty of collecting the choses in action of the intestate, and has 
absolute power to dispose of them: he may sell, assign, transfer, re- 
lease, compound, or discharge them; and such transactions can only be 
avoided by legatees, distributees, or creditors, when fraud or collusion 
is shown—when those dealing with him participate in a devastavit, 
which, within their knowledge, he is either committing or contempla- 
ting. Baldwinv. Hatchett, 461. 

& Administrator's power over morigage.—A mortgage is, in equity, but a se- 
curity for a debt; and though the legal title to the mortgaged lands, on 
the death of the mortgagee, descends to his heirs, they hold it in trust 
for the administrator, as an incident to the debé; and he, acting in good 
faith, may release it, or transfer it by an assignment of the debt. 1b. 
461. 

9. Same; devastavit by administrator.—If an administrator, acting im good 
faith, with no intention to defraud the estate, or to reap a personal ben- 
efit to himselt, releases a mortgage on land, at the earnest solicitation 


i) 





or 


= 


~ 
. 











Rev. 
bera} 
end- 
it ig 
jual- 
Mavis 


tters 
sfer- 
ourt 
two 
ther 
rin- 


Ss of 
sets 
ich 
ved 

by 
to 
sed 


| of 
the 
nt- 
lat 
to 
ly; 
rd 
it- 


7) 
cy 
it; 
yn 
c0 


's 








INDEX. 675 


EXECUTORS AND ADMINISTRATORS— Continued. 


10. 


11. 


12. 


13. 


14, 


of the mortgagor and a person desiring to purchase from him; retain- 
ing a mortgage on personal property of value equal to the secured debt, 
and accepting a new mortgage on other lands, which, though of less 
value, afforded ample security at that time; he cannot be charged with 
a devastavit, on account of the difference in the value of the lands, nor 
on account of the eventual partial loss of the debt, caused by the subse- 
quent destruction of the personal property, and the deterioration in the 
value of the land; nor can the mortgagor or purchaser be charged in 
equity with the loss, on account of their participation in the transac- 
tion. Jb. 461. 

When action lies against administrator.—An action at law does not lie 
against an administrator. in his official capacity, in favor of one of the 
distributees of the estate, for services rendered in superintending the 
business, and taking care of the property of the estate, under an agree- 
ment made with the other distributees before the grant of letters of ad- 
ministration, although one of said distributees afterwards became the 
administrator. Matthews v. Matthews, 292. 

Receipt of Confederate treasury-notes by administrator, in payment for land. 
The receipt by an administrator, in good faith, in 1862-3, of Confeder- 
ate treasury-notes, in payment of the purchase-money for lands sold by 
him under a probate decree in 1858, extinguishes the debt, in the ab- 
sence of all fraud and collusion,and with it the vendor’slien. Stewart's 
Heirs v. Lee, 53. 

Discharge of administrator’s surety. by execution of new bond.—The sureties 
on the official bond of an administrator are not discharged by the exe- 
cution of a new bond by their principal under the order of the Probate 
Court, unless the new bond was required on their application (Rev. 
Code, §§ 2036-7); and when the record does not show that the new 
bond was required on the application of some one or more of the sure- 
ties, a recital in the order approving the new bond, that the sureties on 
the former bond are thenceforward discharged, is unauthorized by law, 
and of no effect. Jones v. Ritler’s Adm’r, 270. 

Surety on administration bond ; when concluded by decree against principal, 
and when statute of limitations runs in favor of.—-A decree of the Probate 
Court, rendered on the final settlement of an administrator’s accounts, 
is conclusive on his sureties, in a subsequent action on his official bond, 
unless procured by fraud or collusion; and the statute of limitations 
does not begin to run in favor of the sureties, until the rendition of 
such decree. Jb. 270. 

Chancery decree against administrator, in favor of legatee.—A decree in chan- 
cery against an administrator, in favor of a legatee, for the amount due 
on his legacy, is the personal, individual debt of the administrator, and 
not a debt due from him in his representative character; and although 
it directs that execution on it shall be levied of the goods and chattels 
of the testator, this, 1f nota mere clerical misprision, amendable of 
course, does not change the character or legal effect of the decree, when 
it becomes the foundation of a distinct suit in another tribunal. Cal- 
houn v. Whittle, 138. 


. Same, in favor of life-tenant.—A decree in chancery against an administra- 


tor, directing payment of a bequest to a legatee who is only a tenant for 
life, without requiring a suitable bond for the protection of the interests 
of the remaindermen, is erroneous; yet, if the administrator takes no 
steps to correct or reverse it, he can not collaterally impeach it, nor claim 
any advantage from the error when sued on the decree. Jb. 138. 


. Administrator's attorney ; liability to distributees —When an attorney col- 


lects money for an administrator, he is liable only to his client, and not 
to the distributees of the estate; consequently, when the attorney, or his 
personal representative, files a bill to foreclose a mortgage given by one 
of the distributees to him, the defendant can not set off against the 
mortgage debt his interest in moneys collected by the attorney for the 
administrator of the estate. Frazier v. Park’s Adm’rs, 363. 


. To what party may testify, in suit by or against administrator.—In a suit for 
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the foreclosure of a mortgage, executed by the defendant to the plain. 
tiff’s intestate, the defendant can not testify, as a witness for himself 
(Rev. Code, § 2704; Sess. Acts 1874-5, p. 202), that he deposited certain 
railroad stock with the intestate, to be applied as a payment on the 
mortgage debt. Ib. 363. 

18. Same, on setilemeut by administrator.—On final settlement of the aceounts 
of the administrator of an insolvent estate, the creditors seeking to 
eharge him with the rent of lands which belonged to the intestate, and 
which the administrator himself had cultivated the last year of the in- 
testate’s life, the administrator can not testify, in his own behalf, as to 
the terms of the contract of renting between himself and the intestate 
(Rey. Code, § 2704; Sess. Acts’ 1874-5, p. 252); but he may state that 
eertain bales of cotton, with whieh he charged himself in his account, 
were on account of the rent of the lands that year. Strange v. Graham, 
614. 

See, also, Esratzs oF DeceDENtTe. 


EXEMPTIONS. 


1. Homestead exemption ; governed by whai law.—The tight toa homestead 
exemption, as against a mortgage executed by husband and wife, must 
be determined by the hw which was of force when the mortgage was 
given; and the mortgage being dated Jannary 21st, 1870, the question 
must be governed by the constitution of 1868, Watts v. Burnett, 340. 

2. Same; where homestead exceeds $2,000 in value.—Under the constitution of 
1868, a homestead exemption could not be chimed in a house and lot in 
& city, which exceeded $2,090 in value. and which was not sasceptible 
of division so as to carve out a homestead, inchiding the dwelling, not 
exeeeding that value. Jb. 340. 

3. Same ; extent of.—The constitutional provision which exempts ‘every 
homestead, not exceeding eighty acres,” d&c., is a Hmitation upon the 
power of the legislature to reduce the exemption below that a 
but not upon the power to inereaxe it. David's Adm’r ». David, 49. 

4, Same; oecupancy.—Neither the constitution, nor the act approved April 
23, 1873, in reteyence to the allotment of homesteads to the widows or 
families of decedents, anthorizes the selection, as a homestead, of lands 
which are not in fact occupied as such, nor adjacent to the lands 30 oc- 
eupied, nor used as a part thereof. Ib. 49. 

5. Same; same.—Land whieh is remote from the owner’s residence, on 
which there is no dwelling house, and which is rented out toa tenant, 
can not be claimed as a homestead exempt from Jevy and sale under le- 
gal process. Deater v. Strobuch, 233. 

6. Allotment of exempt property to decedent’s widow or children; jurisdiction of 
Probate Court ; when appect lies.—Under the act approved April 23, 1873 
(Sess. Acts 1872-3, p. 64), the power to appoint commissioners to select 
exempt property, conferred by the 13th section of said act, is given to 
the judge of probate, and not to the Probate Court; and the action of the 
court confirming the report of the commissioners, and overruling ob- 
jections to it filed by the administrator, being coram non judice and ¥oid, 
will not support an appeal. (Mannine, J., dissenting, hebd that said 
court, in the exercise of its jurisdiction over the decedent’s estate and 
the administration thereof, should take cognizance of the rights of the 
widow and children, as preferred distributees, in respect to the exempt 
personal property to be selected for their benefit.) Duvid’s Adm’r v. 
David, 49. 

7. Allotment of homestead to decedent's widow; jurisdiction of court.—-Under 
the act approved February 8, 1872, “to exempt from administration prop- 
erty of decedents,” &c., the Probate Court could allot = homestead to 
the widow, only as an incident to a pending administration on the hus- 
band’s estate; and that jurisdiction is taken away by the act approved 
April 23, 1873 (Sess. Acts 1872-3, p. 64), which repealed the former act. 
Pettus v. McKinney, 41. 

8. W hen widou’s claim to homestead exemption will prevail over mortgage.— 
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When the vendor has obtained a decree in chancery, subjecting the 
lands to sale for the payment of the purchase-money; and the pur- 
chaser pays the decree with money borrowed from a third person, giv- 
ing his note, with a mortgage on the land and other property, to secure 
the repayment of the money so borrowed; the mortgagee, not having 
taken an assignment of the decree, cannot claim to be subrogated to the 
vendor's rights against the land, but must rely on his mortgage; and if 
the constitution of 1868 was of force when the mortgage was given, and 
the mortgagor's wife did not join in its execution, she is entitled, on 
the death of her husband, to a homestead exemption in the lands, as 
against the mortgagee or his assignee. Jb. 41. 

9. Exemption of personal property ; pleadable by wife, in bar of action for nec- 
essaries.—In an action against husband and wife, seeking to subject the 
wife’s statutory separate estate to the payment of a debt for “articles of 
comfort and support of the household” (Rev. Code, § 2376), the wife 
may claim a statutory exemption in the property sought to be subjected. 
Schuessler & Co. ©. Wilson, 516. 

10. Claim of exemption in property attached. —When an attachment for alleged 
advances is sued out by wv landlord, and levied on the crops of the ten- 
ant, issue being joined on the plea of ron assumpsit, no question ean be 
raised by the defendant, during the trial, as to his right to claim an ex- 
emption in the attached property. Brown 9. Coats, 439. 

Il. Claim of exemplion as against parol mortgage.—A verbal promise by a ten- 
ant to his landlord, from whom he has rented land to be cultivated on 
shares, ‘‘ that everything he had, and the crop to be made, should be 
bound forthe amount” of supplies furnished or procured for him, 
creates a valid parol mortgage; and sgainst such mortgage, a claim of 
exemption is inoperative. Jb.439. 


FORCIBLE ENTRY, AND'UNLAWFUL DETAINER. 


1, What possession will support action.—A person who, not having had pos- 
session for several years, unlocks thé door of a house, and enters under 
claim of ownership, during the temporary absence of the person who 
has had the uninterrupted possession during that time, and of the ten- 
ant to whom he has agreed to rent it, both of them having then removed 
a portion of their furniture; and locks and nails up the house on re- 
tiring, leaving his coat and pocket book within, and forbidding en- 
trance to the tenant, who had returned in the meantime, and who im- 
mediately was put in possession by his landlord,—has not such posses- 
sion as will support an action for forcible entry against the tenant. 
Wray ©. Taylor, 188. 


FRAUD. 
See CHancery,8-9, 11-13. 


FRAUDS, STATUTE OF. 


1. Contract not to be performed within one year.—A contract, made in Octo- 
ber, for the cultivation of lands during the remainder of that year and 
the whole of the next, is within the statute of frauds (Rev. Code, § 1862, 
el. 1), and is void unless reduced to writing, though partially performed 
during the year in which it was made. Treadway’s Evecutor 0. Smith, 
345. 

2. Sale of growing trees.—Growing trees are a part of the realty, anda ver- 
bal sale of them does not pass the title; yet such verbal contract, ac- 
companied with the payment of the agreed price, and the delivery of 
such possession as the nature of the case admits of, confers on the pur- 
chaser the right to enter on the land, and to cut and remove the trees, 
doing no unnecessary damage; butit confers no right to erect or occupy 
any buildings or structures thereon. Helin v. Bingham, 566. 
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FRAUDULENT CONVEYANCES. 
1. Proof of fraudulent intent in exvecution of deed.—The use to which a deed 


is applied, is a circumstance to which the jury may look, in determin. 
ing the intent with which it was made; yet a charge to the jury, assert- 
ing that ‘‘the use to which a deed is applied is evidence of the intent 
with which it was made,” is calculated to mislead them, if given with- 
out explanation, and may therefore be refused. Mc Williams v. Rodgers, 
87. 


2. Validity of mortgage by insolvent debtor to preferred creditor.—The several 


charges of the court to the jury in this case, as to the validity of a mort- 
gage, or deed of trust, executed by an insolvent debtor to several pre- 
ferred creditors, tested by the principles declared in the cases of ‘Wiley, 
Banks & Co. v. Knight (27 Ala. 336), and Reynolds v. Welch (47 Ala. 
200), and held free trom error. Jb. 87. 


3. Voluntary conveyance.—A voluntary conveyance is constructively fraudu- 


lent as to existing creditors, without any reference to the motive or in- 
tent with which it is made. McAnally v. O'Neal & O' Neal, 299. 


4, Saime.—A voluntary conveyance, though void as to existing creditors, is 


valid between the parties and their privies; consequently, the adminis- 
trator of the grantor can not recover the property, nor can the creditors 
of the grantor’s insolvent estate charge the administrator with it on set- 
tlement of his accounts. Strange v. Graham, 614. 


5. Same.—Under our statutes, as at common law, the wife’s earnings belong 


to the husband, and he cannot give them to her, to the prejudice of his 
existing creditors: but, as against subsequent creditors, the gift would 
be valid, unless tainted with a fraudulent intent. Glaze v. Blake, 379. 


GARNISHMENT. 
1. Garnishment against public officers. —The salary or compensation of a pub- 


lic officer—a tax-assessor, for instance—can not be reached by garnish- 
ment, at the suit of a creditor, against another public officer charged 
with the duty of disbursing it. The statute which authorizes money to 
be attached ‘in the hands of an attorney-at-law, sheriff, or other offi- 
cer” (Rev. Code, § 2948), applies only to money belonging to private 
individuals, and can not be extended to the salary or compensation of 
public officers in the hands of disbursing officers. Pruitt v. Armstrong, 
306. 


2. Garnishment against quardian’s sureties, on probate decree. —On final settle- 


ment of a guardian’s accounts in the Probate Court, the decree should 
be rendered against the guardian alone, and not agaivst him and the 
sureties on his official bond; and if improperly rendered against the 
sureties also, it is nevertheless not conclusive on them; and although 
the statute authorizes an execution on the decree, against him and his 
sureties (Rev. Code, § 2450), it will not support a garnishment against 
the sureties, nor a judgment ageinst a garnishee who admits an indebt- 
edness to them. (BriIcKELL, C. J., dissenting.) Smith v. Jackson, 25. 


3. Garnishment of debt due by judgment.—It is settled by the former decision 


of this court, that a debt due by judgment may be reached by a gar- 
nishment issued from the same court in which the judgment was ren- 
dered; and a judgment in a different court falls within the equity, if not 
within the terms, of the present statute (Rev. Code, § 2951), which au- 
thorizes the attachment and garnishment of a debt on which an action 
is pending in another court. Calhoun v. Whittle, 138. 


4, Payment of debt after service of garnishment.—A payment of a judgment 


by the defendant therein, under execution, after the service of a gar- 
nishment from another court, is voluntary, and is no defense to the 
garnishment. Jb. 138. 


GAMING. 


See Action, 14. 


GIFTS. 


See Drzeps, 8, 9; FRauDULENT CONVEYANCES, 3-5. 
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GUARDIAN AND WARD. 

1. Domiciliary and ancillary quardianship.—Letters of guardianship, granted 
in Georgia, on the estate of an infant who resides with her father in 
Alabama, where he has his domicile, though prior in point of time, are 
ancillary only to a subsequent grant of letters in Alabama to the father; 
and if the Georgia guardian collects a pecuniary legacy, there bequeathed 

. to the infant, a payment by him to the father will discharge him from 
liability to account iu the courts of Alabama, although it was not made 
according to the laws of Georgia regulating the removal of the estates of 
infants, and might not be sufiicient to discharge him from judicial pro- 
ceedings there instituted. Metcalf v. Lowther’s Executrix, 312. 

2: Probate decree on settlement of guardian’s accounts; conclusiveness as to 
sureties; and garnishment thereon.—On final settlement of a guardian’s 

_ accounts in the Probate Court, the decree should be rendered against 
the guardian alone, and not against him and the sureties on his official 
bond; and if improperly rendered against the sureties also, it is never- 
theless not conclusive on them; and although the statute authorizes an 
execution on the decree, against him and his sureties (Rev. Code, § 
2450), it will not support a garnishment against the sureties, nor a 
judgment against a garnishee who admits an indebtedness to them. 
(BuicxE.., C. J.; dissenting.) Smith v. Jackson, 25. 


HOMESTEAD. 


See EXEMPTIONS. 


HUSBAND AND WIFE. 


1. Liability of wifes statutory separate estate for necessaries.—In an action 
against husband and wife, seeking to charge the wife’s statutory sepa- 
rate estate with the price of necessaries furnished to the family (Rev. 
Code, § 2376), it must be shown that the property sought to be charged 
belonged to her statutory separate estate, at the time the articles were 
furnished, avd at the commencement of the suit; and the question should 
be submitted to the jury, whether the articles were such as, at common 
law, the husband would be responsible for in invitum. Howard v. Dough- 
tte, 511. 

2. Same; form of judgment.—In such action, on a verdict for the plaintiff, 
judgment should not be rendered against the wife personally; but, if so 
rendered, the judgment woald be here corrected and affirmed, on ap- 
peal by the detendants, if the record contained no other error. 1b, 511. 

3. Same; character of debt, und primary judgment against husband.— The lia- 
bility of the wife’s statutory separate estate ‘‘for articles of comfort and 
support of the household, suitable to the degree and condition in life of 
the family” (Rev. Code, §§ 2376-7), is not affected by the fact, that the 
husband contracted the debt in his own name, and gave his note for it, 
with sureties, including therein the price of other articles bought at the 
sume time; nor by the further fact, that the creditor recovered judgment 
on the note against him and the sureties. Wright v. Rice, 43. 

4. Exemption of personal property, pleadable by wife, in bar of action for nec- 
essaries.—-In an action against husband and wife, seeking to subject the 
wife’s statutory separate estate to the payment of a debt for ‘articles of 
comfort and support of the household” (Rev. Code, § 2376), the wife 
may claim a statutory exemption in the property sought to be subjected, 
Schuessler & Co. v. Wilson, 516. 

5. Husband's marital rights at common law.—By the common law, marriage 
operates a gift to the husband of all the movable effects of the wife 
which are in possession at the time, and of all choses in action which 
he reduces to possession during the coverture; and he is also entitled 
to all her personal earnings as they accrue. McAnally v. 0’ Neal & 0’ Neal, 
299. 

6. Wife's earnings ; gift by husband to wife. —Under our statutes, as at com- 
mon law, the wife’s earnings belong to the husband, and he cannot give 
them to her, to the prejudice of his existing creditors; but, as against 
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subsequent creditors, the gift would be valid, unless tainted with a 
fraudulent intent. Glaze v. Blake, 379. 

7. Wife's equitable separate estate ; how created and charged.—Under the de- 
cisions of this court, made prior to 1868, and now re-established under 
the present organization of the court, a deed conveying property to a 
married woman, to her ‘‘sole and separate use,” creates in her an equi- 
table (as contra-distinguished from a statutory) separate estate; which, 
in the absence of words restraining her power of alienation, she may 
mortgage, or otherwise charge, as if she were sole and unmarried. Rob- 
inson v. OF Neal, 541. 

8. When wife can not come into equity. —For the recovery of lands which be- 
loug to her statutory separate estate, a married woman bas a complete 
and adequate remedy by action at law (Rev, Code, § 2525), and there- 
fore can not come into equity, without showing some special reason for 
its interposition. (Overruling Barclay v. Plant, 50 Ala. 509-22.) Plant 
v. Barelay, 561. 

9. Contract of married woman ; validity of mortgage by her.—The general rule 
is, that a married woman can not make any contract which will bind 
her personally, and cannot execute a valid mortgage on her property, 
as security for her own debt, or the debt of another person; and when 
an effort is made to enforce a contract or mortgage against her, it must 
be affirmatively shown that she has been relieved of the disabilities of 
coverture. McDonald v. Mobile Life Insurance Co. 468. 

10. Mortgage by husband and wife, for purchase-money of land.—If a married 
woman purchases land, taking the title to herself, and executes, jointly 
with her husband, a promissory note for the purchase-money, and a 
mortgage on the land to secure its payment, she can not set up her cov- 
erture in bar of a foreclosure. Strong & Wife v. Waddell, 471. 

11. Same.—If husband and wife purchase lands, taking the title in the name 
of the wife, making partial payment of the purchase-money with funds 
belonging to her statutory separate estate, and executing a mortgage on 
the lands to secure the unpaid balance, such mortgage isa valid security 
for the debt in equity, whatever may be its operation at law; and the 
wife cannot be permitted to repudiate the transaction, and charge the 
lauds with the reimbursement of her moneys expended in the purchase, 
except for fraud or collusion between the husband and the vendor. 
Smith v. Carson, 456, 

12. Conveyance of wife’s statutory separate estate.—Under statutory provisions 
in this State (Rev. Code, §$§ 1552, 2773), the statutory separate estate of 
a married woman can only be conveyed by the joint deed of herself and 
her husband, acknowledged by them, or attested by two witnesses: 
where a deed is executed by the wife alone, using words of conveyance, 
and reciting that she is a married woman, and her husband executes an- 
other instrument under seal, on the same paper, and at the same time, 
declaring that he does ‘consent to and approve the sale and convey- 
ance to the within named W. T.” [grantee], ‘for the consideration, and 
upon the terms expressed in the within and foregoing instrument of 
transfer and conveyance,”-- this is the deed of the wife only, aud is not 

a compliance with the requisitions of the statute. Hammond r. Thomp- 
son, 589. 

13. Marriage among sluves.—During the existence of slavery in Alabama, 
slaves were incapable of contracting valid marriages, and their children 
had no inheritable blood; and since the abolition of that institution, 
although cohabitations between slaves, existing at the time of emanci- 
pation, were declared valid marriages by ordinance No. 23 of the con- 
vention of 1867, neither that ordinance, nor the amendatory act ap- 
proved December 31, 1868, by which its provisions were extended to a 
subsequent date, gave validity to connections which had terminated be- 
fore emancipation, nor imparted heritable blood to the children of such 
connections, (Overruling Stikes v. Swanson, 44 Ala. 683; and Haden v. 
Ivey, 51 Ala. 381.) Cantalou v. Hoou, 539. 
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INFANTS. 

1. How infant may sue.—A petition for the partition of property, owned 
partly by an infant (Rev. Code, § 3105), may be filed in the name of 
the infant by his next friend, or in the name of his guardian. Strange 
v. Guin, 611. 

2, Waiver of irregularities, where infants are parties. —Where infants are parties 
defendant to such statutory proceeding. their rights are neither waived 
nor prejudiced by the failure of their guardian ad litem to object to the 
premature hearing of the petition, nor by the failure to sever from the 
adult defendants in assigning errors, Jones v. Jones, 612. 

3. Domicile of infant.—As a general rule, the domicile of an infant, during 
his minority, is that of his father ; and he can not change it by any act 
of his own, though it may be changed by his father. Metcalf v. Low- 
ther’s Executrix, 312. 

See, also, Estates oF DECEDENT, 5. 


INSURANCE, 

1. Proof of application for policy.—A written application for a policy of life 
insurance is the highest and best evidence of what it contains; and its 
contents can not be proved by secondary evidence, until its loss or 
destruction is shown, or, if it is in the possession of the company, 
until there has been some proper effort to procure it. Lewis v. Hudmon 
& Brother, 186. 


JUDGMENTS AND DECREES. 


1, Judgment by default, in detinue.—In detinue, or the corresponding statu- 
tory action for the recovery of personsl property in specie, the rendition 
of judgment final by detault, without the intervention of a jury, ascer- 
taining the value of the property, and assessing the damages for its 
detention, is erroneoys. Chandler v. Jones, 595. 

2. Form of judgment in action against husband and wife.—In an action against 
husband and wife, seeking to charge the wifes statutory separate estate 
with the price of necessaries furnished to the family (Rev. Code, § 2376), 
on a verdict for the plaintiff, judgment should not be rendered against 
the wife personally; but, if so rendered, the judgment would be here 
corrected and affirmed, on appeal by the defendants, if the record con- 
tained no other error. Howard v. Doughtie, 511. 

3. Judgment corrected and affirmed.—In an appeal case from a justice’s court, 
brought to this court by appeal at the instance of the defendant, the 
rendition of judgment in favor of the holder of the legal title, for the 
use of the purty really interested, will be regarded as a mere clerical 
misprision, and here corrected at the costs of the @efendant. when the 
record shows that the original complaint was properly filed in the name 
of the party really interested, and that the holder of the legal title was 
brought in by amendment, a demurrer to the complaint being improp- 
erly sustained. Levystein & Simon v. Marks & Co, 564. 

4. Judgment against surety by confession or default.— Although a surety, when 
sued, is prohibited from suffering judgment to go against him by con- 
fession or default, ‘if the principal debtor, on being notified of the 
pending suit, is willing to defend the suit at his own cost” (Rev. Code, 
§ 3073); yet, if he suffers judgment to go against him without making 
any defense, and without notice to his principal, he may maintain a 
common-law action against his principal to recover the money paid on 
such judgment; but, in such case, he occupies the position of the cred- 
itor, suing on the original debt, and is bound to establish its validity, 
and to repel all defenses against it. Riley v. Stullworth, 481. 

5. Plea of res adjudicata.—The owner of mules transported by railroad, 
being sued for the carrier’s charges before a justice of the peace, by an 

assignee of the claim, set up in defense that one of the mules was 

injured through the negligence of the carrier, and sought to recoup his 
damages; but the justice rendered judgment against him for the full 
amount of the charges: held, that the judgment was a bar to a subse- 
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quent action by him against the carrier to recover such damages. South, 
& North Ala. Railroad Co. v. Henlein & Barr, 363. 

6. Conclusiveness of judgment or decree.—A decree rendered against an admin- 
istrator, on final settlement of his accounts, however conclusive it may 
be against the sureties on his official bond, is not evidence, as against 
a prior grantee of one of the sureties, except of the fact and date of its 
rendition, and its amount. Floyd v. Ritter’s Adm’r, 356. 

Same.—A decree of the Probate Court, rendered on the final settlement 
of an administrator’s accounts, is conclusive on his sureties, in a subse- 
quent action on his official bond, unless procured by fraud or collusion; 
and the statute of limitations does not begin to run in favor of the 
sureties, until the rendition of such decree.—Jones v. Ritter’s Adm’r, 
270. 

Probate decree on settlement of guardian’s accounts; conclusiveness as to sure. 
ties, and garnishment thereon.—On final settlement of a guardian’s ac- 
counts in the Probate Court, the decree should be rendered against the 
guardian alone, and not against him and the sureties on his official 
bond; and if improperly rendered against the sureties also, it is never- 
theless not conclusive on them; and although the statute authorizes an 
execution on the decree, against him and his sureties (Rev. Code, § 2450), 
it will not support a garnishment against the sureties, nor a judgment 
against a garnishee who admits an indebtedness to them. (Brickxn1, 
C. J., dissenting). Smith v. Jackson, 25. 

Who may sue on judgment.—A judgment not being a ‘contract, express 
or implied, for the payment of money” (Rev. Code, ¥ 2523), an action 
on it can not be brought in the name of the assignee, or party really 
interested, but must be brought in the name of the original plaintiff, 
or, after his death, in the name of his personal representative. Master- 
son v. Gibson, 56. 

10. Garnishment of debt due by judgment. —It is settled by the former decisions 
of this court, that a debt due by judgment may be reached by a gar- 
nishment issued from the same court in which the judgment was ren- 
dered; and a judgment in a different court falls within the equity, if 
not within the terms, of the present statute (Rev. Code, § 2951), which 
authorizes the attachment and garnishment of a debt on which an action 
is pending in another court. Calhoun v. Whittle, 138. 

Chancevy decree against administrator, in favor of legatee.—A decree in 
chancery against an administrator, in favor of a legatee, for the amount 
due on his legacy, is the personal, individual debt of the administrator, 
and not a debt due from him in his representative character; and 
although it directs that execution on it shall be levied of the goods and 
chattels of the testator, this, if not a mere clerical misprision, amenda- 
ble of course, does not change the character or legal étfect of the decree, 
when it becomes the foundation of a distinct suit in another tribunal. 
Ib. 138. 

12. Same, in favor of life-tenant.—A decree in chancery against an adminis- 
trator, directing payment of a bequest to a legatee who is only a tenant 
for life, without requiring a suitable bond for the protection of the 
interests of the remaindermen, 1s erroneous; yet, if the administrator 
takes no steps to correct or reverse it, he can not collaterally impeach it, 
nor claim any advantage from the error when sued on the decree. Ib, 
132. 

13. Fraudulent chancery decree.—A decree in chancery is fraudulent and void 
as to persons who were not made parties to the suit, and whose rights 
were known to be involved; and « purchaser at a sale under such 
decree, having knowledge of the defect, is not entitled to protection. 
Dunklin v. Harvey, 177. 

Decree enforcing vendor's lien on land; when set aside for fraud, at instance 
of purchaser for valuable consideration without notice. —A decree in chan- 
cery, enforcing a vendor's lien on land, in favor of an assiguee of one of 
the notes given for the purchase-money, will be set aside for fraud, at 

the instance of a sub-purchaser for valuable consideration without 
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notice, who was not made a party to the suit, although he was known 
to be in possession of the land under claim of title, and had been in 
open and notorious possession for ten years, and had obtained the legal 
title from the original vendor before the commencement of the suit. 
Ib, 177. 

15. Judgments rendered during late war; sale of lands under.—A sale of lands 
under execution, issued on a judgment which was rendered during the 
late war, is valid, and can not be set aside in equity on that ground. 
Hill v. Armistead, 118. 

16. Injunction of confessed judgment, at suit of defendant's surety.—A judgment, 
obtained by confession, in an action commenced by statutory attach- 
ment against the defendant’s crop, in favor of a person claiming under 
a certificate of purchase at a tax collector's sale, is a fraud against the 
defendant’s surety on the replevin bond, to whom the rents were right- 
fully paid as landlord; and it will be enjoixed at his instance, when the 
defendant is insolvent. Costley v. Allen, 198. 

17. Conclusiveness of chancery decree, as between distributees and administrator. 
A decree in chancery against an administrator, in favor of one of the 
distributees of his intestate’s estate, for his distributive share of a spe- 
cific fund, which the administrator had collected, and which, not being 
needed for the purposes of administration, he had distributed among all 
the other parties entitled to it, retaining said distributee’s share on 
account of unsettled transactions between him and the foreign admin- 
istrators of the estate,—does not conclude or bar the other distributees, 
who were not parties to the suit, from asking equitable relief against 
the decree, on the ground that said distributee has received more than 
his proper share of the estate, including the assets in the foreign juris- 
diction, and is insolvent; but, as to any set-off, or claim for damages, 
on account of said distributee’s conversion or appropriation of assets, 
which might have been available to the administrator in defense of that 
suit, and which was in fact then presented and adjudicated, the decree 
is conclusive. Wright v. Phillips, 69. 

18. Conclusiveness of chancery decree in bar of another suit.—A decree in chan- 
cery, dismissing, for want of equity, a bill filed by a purchaser of lands 
ata sale made by an order of the Probate Court, against the personal 
representative and heirs, to compel a specific performance of the con- 
tract, and the execution of a conveyance, does not conclude a sub- 
purchaser, to whom he had sold and conveyed all his interest in the 
land before filing his bill, trom maintaining another suit for the same 
purpose. Todd v. Flournoy’s Heirs, 100. 

19. Payment of judgment to attorney.—An attorney at law has authority to 
receive payment of a judgment which he has obtained for his client; 
and a payment to him, even by a stranger, is a satisfaction of the judg- 
ment as against the plaintiff therein. Frazier v. Parks’ Adm'r, 363. 


JUSTICE OF THE PEACE. 


1. Official bond of justice of the peace ; liability under.--The requisition of an 
official bond from a justice of the sie conditioned for the faithful 
performance of his duties (Rev. Code, §§ 840, 157), does not increase 
his liability to civil suits, nor make any official dereliction actionable 
which was not already actionable: it only renders him and his sureties 
liable for acts for which, without a bond, he alone was liable. rion v. 
Lewis, 190. 

2. W hen action lies against justice of the peace.—For corrupt official mis- 
conduct on the trial of a cause within his jurisdiction, a justice of the 
peace is not liable to a civil action, but can only be punished crimi- 
nally. Ib. 190. 

3. Attachment cases before justice of the peace ; what objections are not availa- 
ble on appeal.—When an attachment case is commenced before a justice 
of the peace, and taken by appeal to the Circuit Court, no objection can 
be raised to the regularity of the proceedings which was not taken be- 
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fore the justice (Rev. Code, § 3296), although it might be fatal to the 
proceedings if originally commenced in that court. Staggers v. Wash. 
ington, 225. 

4. Plea to jurisdiction of justice of the peace; waiver of.—In an action for the 
recovery of personal property in specie, commenced in a justice’s court, 
and carried by appeal or statutory certiorari to the Circuit Court, where 
cases so brought up are required to be tried de novo, ‘without regard tor 
any defect in the summons or other proceedings before the justice’ 
(Rev. Code, § 2772), no objection can be raised to the jurisdiction 0 
the justice, on account of the value of the property exceeding the 
amount of which he has jurisdiction, when that question was not raised 
before him. (Overruling Pearce v. Pope, 42 Ala. 319.) Gluze v. Blake,379, 

5. Same.—lIt seems that, if a justice of the peace renders a judgment in a 
matter of which he has not jurisdiction, or for an amount beyond his 
jurisdiction, it may be vacated and quashed in the Circuit Court, on 
certiorari as at common law, issued from that court, if the defect a: 
pears on the face of the papers sent up by the justice, although the ob- 
jection was not raised before him. Jb. 379. 

Appeal from justice’s court; how tried ; complaint.—On appeal from a jus- 
tice’s court, if the sum claimed does not exceed twenty dollars, the case 
must be tried by the court without the intervention of a jury (Rev. 
Code, § 2773), and no complaint is necessary; but, if a complaint is 
filed, though it may be brief, the rules of pleading must be observed, 
Levystein & Simon v. Marks & Co. 564. 

7. Same; whois proper party plaintiff.—Actions ‘founded on any contract, 
express or implied,” when commenced in a justice’s court (Rev. Code, 

§ 3204), ‘must be brought in the name of the party really interested, 
whether he have the legal title or not.” Ib. 564. 

8. Judgment corrected and affirmed. —In an appeal case from a justice’s court, 
brought to this court by appeal at the instance of the defendant, the 
rendition of judgment in favor of the holder of the legal title, for the 
use of the party really interested, will be regarded as a mere clerical 
misprision, and here corrected at the costs of the defendant, when the 
record shows that the original complaint was properly filed in the name 
of the party really interested, and that the holder of the legal title was 
brought in by amendment, a demurrer to the complaint being improp- 
erly sustained. Jb. 564. 

9. Appeals from justices’ court, under act of Dec. 24th, 1868, dispensing with 
security for costs.—Under the ‘act relating to appeals from justices’ 
courts,” approved December 24th, 1868 (Sess. Acts, 439), which dis- 
penses with security for the costs on affidavit being made that the party 
is unable to give security; an affidavit, which states that the person 
making it is unable to give any other security than a certain named per- 
son, is not a compliance with the terms of the statute, and does not au- 
thorize the clerk to take that person as sole surety; and an order of the 
probate judge, to whom the petition for a certiorari was addressed, di- 
recting the clerk to issue the writ as prayed, taking bond in a specified 
sum with said person as surety, is coram non judice, and affords no pro- 
tection to the clerk. Buckley v. Wilson, 393. 

10. Evecution from justice’s court ; by whom levied.—Prior to the passage of 
the act approved February 26, 1875 (Sess. Acts 1874-5, p. 180), an exe- 
cution issued by a justice of the peace, or by a notary public acting as 
a justice, though improperly directed to the sheriff, could only be levied 
by a constable (Rev. Code, §§ 3231, 3242), and a levy by the sheriff was 
void. Jones ». Lalloway’s Adm’r, 46. 

11. Order for sale of lands, under execution from justice's court.—An order for 
the sale of lands, granted by the Circuit Court, under the levy of an ex- 
ecution issued by a justice of the peace, is void, when either the execu- 
tion or the levy 1s void. Jb. 46. ; 

12. When mandamus lies to justice of the peace.—A mandamus will not lie 
from the Circuit Court to a justice of the peace, to compel him to vacate 

and set aside a judgment by default in an attachment case, on the 

ground that it was prematurely rendered. Davidson v. Washburn, 596. 
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LANDLORD AND TENANT. 


1. Contract for cultivation of crop on shares.—A contract for the cultivation 
of land, between the owner and a laborer, by which it is agreed that 
each shall furnish a certain number of horses, and feed his own stock, 
and that the crop shall be divided between them, creates a tenancy in 
common in the crop, and not the relation of landlord and tenant be- 
tween the parties. Brown v. Coats, 439; Smith & Co. 7. Rice, 417. 

2, Landlord’s title to crops, for rent payable in kind.—The landlord’s title or 
claim to crops grown on rented lands, for rent payable in kind, wi}] not 
support a statutory claim suit, until there has been a division, and his 
share has been set apart to him. Treadway v. Treadway’s Executor, 390. 

3, Sale of leased premises during term; right to rents aflerwards falling due. 
When leased premises are sold, during the term, under a decree in a 
chancery cause to which the lessor and lessee are both parties, the pur- 
chaser is entitled to the rent which afterwards fall due, and the lessor 
cannot recover it by action; although the sale was not confirmed until 
after the expiration of the lease, and the lessee remained in the undis- 
turbed possession during the entire term, Jland v. Liles, 143. 

4, Oost of saving and gathering crop by receiver.—As between landlord and 
tenant, the latter is chargeable with the cost and expense of saving and 
gathering the crop, through the instrumentality of a receiver; and if the 
landlord receives the entire crop, which is mainly saved through the 
services of the receiver, and is compelled to pay the compensation al- 
lowed to the receiver, he is entitled to a credit for the amount so paid, 
as against the tenant, whose duty it was to save and gather the crop. 
Beckwith v. Carroll, 12. 


LEGACY AND DEVISE. 


1, Legacies held to be vested, not contingent.—Where a testator, declaring that 
he had made greater advancements to his deceased son than to his de- 
ceased daughter, their three children being his only devisees and lega- 
tees, and that he wished to ‘‘make them all equal at my [his] death,” 
directed his executors to keep his estate together, and to cultivate his 
plantation with his slaves, buying or selling land at their discretion, 
until his said grandchildren should marry or come to the age of twenty- 
one years, ‘when an equal division of all the estate shall then be made 
between them, or the survivors;” further declaring, “should my grand- 
daughter live to become entitled to the one-third part of my estate, as 
above provided, it is my will and intention that she shall take and hold 
her share of the estate, when allotted to her, for her sole and separate 
use;” directing that the proceeds of the crops, or a sufficient part there- 
of, be appropriated to the maintenance and education of his said grand- 
children, to be equally divided between them, “‘until the time herein 
specified for the division of the estate among them;” and that the mon- 
ey paid out by the executors in their maintenance and education, ‘prior 
to the distribution of the estate between them,” should be stated by 
the executors on their final settlement, ‘‘and charged to each distribu- 
tee on final division;” there being no residuary clause, and no bequest 
over: held, that the legacies were vested, not contingent, though the 
time of distribution was postponed. Foster v. Holland, 474. 

2. Devise and bequest of estate for life, with unlimited power of disposition, and 
remainder over.—A devise of an express estate for life, with general 
power of disposition—‘‘without restriction, and without being account- 
able tor the same”—whatever might be its construction if uncontrolled 
by statutory provisions, is, by the express words of the statute (Rev. 
Code, § 1595), enlarged into an absolute estate in feb, only in favor of 
creditors and purchasers, and future interests limited thereon are pre- 
served; and although the statute speaks only of lands, the same rule of 
construction must be applied to both real and personal property, when 
given by the same words, and in the same clause of the will. Alford v. 
Alford, 350. x 

3. Will construed as creating estate for life in widow and son, charged with: sup- 
port of daughters, and intestacy as to fee.—A will contained the follow- 
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ing provisions: ‘I give, devise, and bequeath unto my beloved wifg 
and son George all my real and personal estate, to support them during 
their natural lives; and immediately after my decease, it is also my de. 
sire that my son Alexander take the management and control of the ne. 
groes and plantation, for his mother, and brothers, and sisters; and it 
is also my desire that Sarah, Nancy, and Mary” [testator’s daughters] 
‘have their support. It is also my desire that Thomas work with his 
brother Alexander in helping to make a support for the family, and to 
assist him in paying the debts of the estate. I also constitute, nomi- 
nate, and appoint Alexander and John as my executors.” Held, that 
the widow and George took an estate tor life in all the property, as ten- 
ants in common, charged with the support of the three daughters out 
of the income; that the trust to manage and control, confided to Alex- 
ander, continued only during the existence of the estate for life; and 
that there was an intestacy as to the reversion of the entire estate, 
Grifjin v. Pringle, 486. 


LIMITATIONS, STATUTE OF. 


1, Limitation of action tor recovery of land.—A statutory action in the na- 
ture of ejectment, commenced on the 10th April, 1874, and founded on 
a right of action which accrued in 1863, is not barred by the statute of 
limitations of ten years (Rev. Code, § 2900), since the statute did not 
run from the 11th January, 1861, until the 21st September, 1865. An- 
derson v. McLear, 621. 

2. Statutory bar to recovery of personal property.—The exclusive possession of 
personal property, under claim of ownership, for more than six years, 
bars any action to recover it or any interest in it by another. Strange 
v. Graham, 614. 

3. Exception in favor of lunatics.—A person who 4s a lunatic, or non compos 
mentis, is excepted from the operation of the statute of limitations (Rev. 
Code, § 2910) so long as the disability continues, but not exceeding 
twenty years. Taylor v. Forsey, 426. 


4, What is open account.—A claim for an annuity of asum certain, created 


by deed, charged on lands, and payable annually during the life of the 
annuitant, is not an open account within the statute of limitations of 
three years (Rev. Code, § 2904.) Jb. 426. 


5. How pleaded to set-of.—When the statute of limitations is pleaded to a 


set-off, the plea relates to the commencement of the action, and not to 
the time of filing the plea; and the validity of the set-off is preserved 
hy the statute (Rev. Code, § 2647), if it was not barred when the plain- 
tiffs cause of action accrued. Riley v. Stallworth, 481. 


6. How taken advantage of, in equity.—When the case stated in the bill is, 


prima facie, within the statute of limitations, as applied in equity, or 
offensive to the rules adopted in equity for the discouragement of stale 
demands, the objection may be taken by demurrer, without plea or an- 
swer; but, when the bill seeks to recover property, real or personal, it 
does not fall within this rule, unless it shows on its face that there has 
been a possession, hostile to the title asserted by the complainants, for 
« period of time which would bara corresponding legal title. Shorter 
v. Smith, 208. 


7. Seme.—Possession is presumed to be rightful, and in subordination to 


the title, in the absence of averments and proof to the contrary; and 
where the bill shows an undoubted equitable title in the complainants, 
and seeks a divestiture of the outstanding naked legal title in the heirs 
of the deceased trustee, a defendant who is alleged to be in possession, 
and committing waste, but whose possession is not shown to be hostile 
to the complainants, cannot, by demurrer, set up the statute of limita- 
tions, or the staleness of the complainants’ demand, though it appears 
to be more than thirty years old. Jb. 208. 


8. When statute runs in favor of administrator's suretics.—A decree of the 


Probate Court, rendered on the final settlement of an administrator’s 
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LIMITATIONS, STATUTE OF— Continued. 


accounts, is conclusive on his sureties, ina subsequent action on his 
official bond, unless procured by fraud or collusion; and the statute of 
limitations does not begin to run in favor of the sureties, until the ren- 
dition of such decree. Jones v. Ritter’s Adm’r,; 270. 

See, also, ADVERSE PossEssion. 


MANDAMUS. 

1. When writ lies to justice of the peace. —A mandamus will not lie from the 
Circuit Court to a justice of the peace, to compel him to vacate and set 
aside a judgment by default in an attachment case, on the ground that 
it was prematurely rendered. Davidson v. Washburn, 596. 

9, When to Commissioners’ Court.—When the validity and amount of cou- 
pons, annexed to bonds issued by a county in aid of a railroad com- 
pany, are definitely fixed by the statute under whieh the bonds are is- 
sued, so that their presentment to the Commissioners’ Court for allow- 
ance is not necessary; if that court refuses to levy a tax for their pay- 
ment, mandamus lies to compel it. Shinbone v. Randolph Vounty, 183. 


MARRIAGE. 
See HussBanp anp Wire, 13. 


MORTGAGE. 

1. Mortgage of personal property; form ond requisites of.—A valid mortgage 
of personal property may be created by verbal contract; consequently, 
if if be reduced to writing, informalities in its execution or attestation 
do not affect its validity. Ala. Warehouse Company v. Lewis, 514. 

2. Parol mortgage of crop.—A valid mortgage of a growing crop, or a crop 
to be planted, may be made by parol; anda verbal agreement to pay 
an existing debt and supplies to be furnished during the year, ‘out of 
the first cotton that may be gathered,” is sufficiently definite and spe- 
cific in the description of the property. Stearns v. Gafford, 544. 

3. Same; claim of exemption.—A verbal promise by a tenant to his landlord, 
from whom he has rented land to be cultivated on shares, ‘‘that every- 
thing he had, and the crop to be made, should be bound for the amount” 
of supplies furnished or procured for him, creates a valid parol mort- 
gage; and against such mortgage, a claim of exemption is inoperative. 
Brown v. Coats, 439. 

4, Validity of mortgage by married woman.—The general rule is, that a mar- 
ried woman can not make any contract that will bind her personally, 
and can not execute a valid mortgage on her property, as security for 
her own debt, or the debt of another person; and when an effort is made 
to enforce a contract or mortgage against her, it must be affirmatively 
shown that she has been relieved of the disabilities of coverture. Mc- 
Donald v. Mobile Life Insurance Co. 468. 

5. Morigage by husband and wife, for purchase-money of land.—If husband 
and wife purchase lands, taking the title in the name of the wife, mak- 
ing partial payment of the purchase-money with funds belonging to her 
statutory separate estate, and executing a mortgage on the lands to se- 
cure the unpaid balance, such a mortgage is a valid security for the debt 
in equity, whatever may be its operation at law; and the wife cannot be 
permitted to repudiate the transaction, and charge the lands with the 
reimbursement of her moneys expended in the purchase, except for 
fraud or collusion between the husband and the vendor. Smith v. Car- 
son, 456. 

6. Same.-—If a married woman purchases land, taking the title to herself, 
and executes, jointly with her husband, a promissory note for the pur- 
chase-money, and a mortgage on the land to secure its payment, she 
can not set up her coverture in bar of a foreclosure. Strong & Wife v. 

Waddell, 471. 
7. Estoppel against mortgagor, against setting up outstanding title—A wmort- 
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gagor in possession cannot set up an outstanding title ina third per. 


son, in bar of a bill for a foreclosure of the mortgage, but is estopped , 


from denying the title asserted against him. Ib. 471. 

8. Mortgage of personal property by person in possession.—Having possess 
sion of personal property, by permission of the owner, does not confer 
the power to sell or mortgage it, even in favor of a bona fide purchaser 
for valuable consideration without notice. Glaze v. Blake, 379. 

9. Mortgage of interest in crop by tenant in common.—If the owner or tenant 
of lands, having contracted with his laborers for the cultivation of g 
crop on shares, by which a tenancy in common in the crop is created 
between them, afterwards executes a mortgage for supplieggn his in- 
terest in the crop, the mortgagee becomes a tenant in common with the 
Pear until there has been a division of the ctop. Smith & Co.. v 

ice, 417. 

10. Parol evidence; when admissible to show terms of contract not inserted in 
mortgage. —When a mortgage, given for supplies furnished and to be fur. 
nished during the current year, does not state the times when, nor the 
quantities in which the supplies are to be furnished, the stipulations of 
the contract as to those matters may be proved by parol. Jb. 417. 

41. Administrator's power over mortgage.—A mortgage is, in equity, but a se- 
curity for a debt; and though the legal title to the mortgaged lands, on 
the death of the mortgagee, descends to his heirs, they hold it in trust 
for the administrator, as an incident to the debt; and he, acting in good 
faith, may release it, or transfer it by an assignment of the debt. Bald. 
win v. Hatchett, 461. 


42. Sale of mortgaged lands, under power, before maturity of entire debt.—Where 
the condition of a mortgage, given to secure the payment of several 
promissory notes, falling due at different times, authorizes a sale of the 
mortgaged lands on default being made in the payment of ‘‘the said 
promissory notes as they fall due,” the mortgagor is in defattlt so soon as 
he fails to pay any one of the notes at maturity; and the mortgagee may 
then sell the entire premises, not being divisible without impairment 
of their market value; and he may retain, out of the proceeds of sale, a 
sufficient amount to pay the notes not then due. McLean v. Presley's 
Adm'r, 211. 

13. Foreclosure of mortgage by sale under power.—When a mortgage has been 
foreclosed by a sale under the power contained in it, the mortgagee can 
not afterwards file a bill to foreclose, although he became himself the 
purchaser at the sale, or subsequently bought from the purchaser at the 
sale. Jb. 211. 

14. Purchase by mortgagee at sale under power.—When the mortgagee pur- 
chases, either by himself, or through the intervention of a third person 
as his agent, at a sale made by himself under a power in the mortgage, 
the sale will be set aside in equity, on the timely application of the 
mortgagor; or the mortgagee himselt may come into equity, to have the 
uncertainty of his title resolved, by a confirmation of the sale, if agree- 
able to the mortgagor, or by a resale under the order of the court. 
Ib. 211. 

15. Receiver; when appointed, at instance of mortgagee.—A receiver of the rents 
and profits of mortgaged lands will sometimes be appointed, at the 
instance of the mortgagee, in aid of an action at law to recover the pos- 
session, when the mortgagor is insolvent ; but, when the mortgagee, 
having bought at his own sale under the power in the mortgage, files a 
bill to have the uncertainty of his title resolved by a confirmation of the 
sale or a resale, he can not have a receiver of the rents and profits ap- 
pointed, because the mortgagor is committing waste and is insolvent. 
Jb. 211. 

16. Execution sale of equity of redemption in mortyaged lands; title of purchaser. 

A purchaser at sheriff's sale under execution, of the equity of redemp- 

tion in mortgaged lands, after the maturity of the mortgage, does not 

thereby acquire such a title as will support ejectment, or a statutory real 

action in the nature of an ejectment. Atcheson v. Broadhead’s Ad’mr, 414. 
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MORTGAGE— Continued. 

17. What consideration will support mortgage and secured note.—Payment by a 
third person, at the instance and request of a surety, of a judgment 
against the principal and surety, is a sufficient consideration to support 
a note and mortgage, given by the surety for the repayment of the 
money.- Frazier v. Parks’. Adin’rs, 363. 

18. When mortgagee is purchaser for valuable consideration. —When a mortgage 
is given to indemnify a surety against a liability contemporaneously 
assumed, the mortgagee is a purchaser for valuable consideration, and 
entitled to protection against latent equities of which he had no notice. 
Bartlett v. Varner's Executor, 580. 

19. Same.—When a mortgage is given to secure a loan contemporaneously 
made, or made on the faith of an agreement and promise that it should 
be given, the mortgagee is a bona fide purchaser for valuable considera- 
tion, and entitled to protection against latent equities of which he had 
no notice; and a release by him of a portion of the mortgaged property, 
before he had notice of a latent equity on the other portion, does not 
affect his right to protection against such latent equity. Watts v. Bur- 
nett, 340. ; 

20. Who is purchaser without notice.—A purchaser at a sale under a mortgage, 
having actual notice of an outstanding equity, may nevertheless take 
advantage of the want of notice on the part of the mortgagee, since 
otherwise the mortgage would be a worthless security, Cahalan vy. Mon- 
roe, Smaltz & Co. 303. 

21. Same.—The transferree of a mortgage, having actual notice of a latent 
equity, or secret trust, may nevertheless take advantage of the want of 
notice by the mortgagee. Bartlett v. Varner’s Executor, 580. 

22. Hyuitable set-off against mortgage debt.—-A mortgagor of personal property, 
after default in the payment of the secured debt, but before any action 
has been taken on account of such default, may lawfully procure, by 
purchase and assignment from a third person, a debt due from the 
mortgagee, who is insolvent; and if the mortgagee refuses to allow 
the assigned debt as a set-off, the mortgagor may come into equity to 
establish the set-off, and enjoin a sale under the mortgage. Martin v. 
Mohr, 221. 


NAVIGABLE STREAMS. 

1. What is navigable stream.—Under the evidence stated in this record, the 
middle fork or prong of Dog river, in Mobile county, is not a navigable 
stream, in that sense which denies to the legislature the power to 
authorize the construction of a railroad bridge across it, even though 
the navigation of the stream is thereby entirely destroyed. Congress 
has never asserted over it the power to regulate commerce, nor men- 
tioned it among the navigable streams over which the defendant rail- 
road company, whose road is declared a post-route, is required to main- 
tain drawbridges; it did not check or control the United States survey- 
ors, who ran their lines across it without deflection; it is useful for 
valuable floatage only one and a half miles above the defendant’s bridge; 
and the plaintiff in this action is the only person who is shown to have 
ever used it as a highway, or who has any interest in keeping it open as 
such. Peters v. N. 0., M.& C. Railroad Co. 528. 


NON-CLAIM. 


See Estates oF DECEDENTS, 1. 


NONSUIT. 


See Error AND APPEAL, 3. 


OFFICIAL BONDS. 


See Bonps. 
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OVERRULED CASES. 


1. Barclay v. Plant, 50 Ala. 509, overruled by Plant v. Barclay, 561. 

2. Chambers v. Wright, 52 Ala. 444, though possibly justified by its peculiar 
circumstances, declared *‘not to be regarded as an authoritative preve. 
dent in all similar cases,” by Wright v. Phillips, 69. 

3. Haden v. Ivey, 51 Ala. 331, overruled by Cuntelou v. Hood, 519. 

4, Stiles v. Swanson, 44 Ala. 633, overruled by Cuntelou v. Hood, 519. 

5. Travis v. Morrison, 28 Ala. 494, declared not overruled, but its principles 
not to be extended, by Foster rv. Holland, 480. 

6. White v. Stover, 10 Ala, 443, criticised, explained, and limited, by High- 
tower v. Rigsby, 126, 


PARTITION. 


1. Premature hearing of petition.—In a statutory proceeding before the Pro- 
bate Court, for the sale of property for partition among joint tenants or 
tenants in common (Rev. Code, §§ 3120-25), it is irregular and errone- | 
ous to hear and render a decree on the petition within thirty days after 
it is filed. Jones %. Jones, 612. 

2. Waiver of irregularities, where infants are parlies. -Where infants are parties 
defendant to such statatory proceeding, their rights are neither waived 
nor prejudiced by the failure of their guardian ad litem to object to the 
premature hearing of the petition, nor by the failure to sever from-the 
adult defendants in assigning errors, Jones v. Jones, 612. 

Deseription of property in petition. —*‘A certain law library, consisting of 
about fifteen hundred volumes of text-books and reports,” without more, 
is not a sufficient description of the property sought to be divided. 
Strange v. Gunn, 611. 

. How infant may sue.—-A petition for the partition of property, owned 
partly by an infant (Rev. Code, § 3105), may be filed in the name of 
the infant by his next friend, or in the name of his guardian. Strange 
v. Guin, 611. 

5. Sale of lands for partition, under probate decree; conclusiveness, and how in- 
peached.—A sale of lands for partition, under a decree of the Probate 
Court (Rev. Code, §§ 3120-26), is incomplete, until confirmed, and 
subject to be set aside for inadequacy of consideration, frand, unfair- 
ness, or any intervening irregularity; but, after confirmation, mere 
irregularities are cured, the sale is complete, and the title of the pur- 
chaser can not be disturbed, except for fraud in which he participated. 
Kellam v. Riehards, 238. 

. Same.—After such sale has been confirmed, it can not be collaterally 
impeached in equity, on the ground that the person in whose favor it 
was confirmed was not in fart the purchaser at the sate, nor on the 
ground that the purchase-money was not in fact paid in cash. Jb. 238. 

7. Limitation of appeal.—Six months is the limitation of an appeal froma 
decree rendered by a judge of probate, ordering a sale of lands for par- 
tition among tenants in common. (Rev. Code, §§ 3120, 2247, 2244, 
subd. 6a.) McDade v. McDade, 598, 


~ 
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PARTNERSHIP. 


1. Authority of partner to bind partnership.—Au agreement between one mem- 
ber of a mercantile partnership and a practicing physician, who has 
knowledge of the partnership, that the latter shall obtain goods from 
the partnership in payment for professional services rendered and to be 
rendered to such partner individually, is outside of the partnership 
business, and beyond the scope of the partner's authority; and such 
agreement is not binding on his co-partner, or the partnership, unless 
expressly authorized, or subsequently ratified. Hurt v. Clarke, 19. 

2. Ratification of partner's. unauthorized act.—In such case, an offer by the 
other partner, when trying to collect the account due to the partnership, 
to allow the physician’s accornt as a credit or set-off, if he will pay the 
balance in money, until accepted and compiied with, is not a ratifica- 
tion of the unauthorized agreement under which the account was con- 

tracted. Jb. 19. 
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PARTNERSHIP— Continued. 
3. Partnership real estate.—Real estate, purchased and used for partnership 
purposes, but held in the names of the partners individually, may be 
subjected in equity to the payment of partnership debts, but can not be 
sold under execution at law against the surviving partner as such: the 
sheriff’s deed to the purchaser, at execution sale against such surviving 
partner, conveys enly his undivided interest in the lands. Culdwell v. 
Parmer’s Adw’r, 405. 

4, Action against partnership; serviee of process.—In an action against a part- 
nership, setting out the individual names of the several partners, the 
preseat statute (Rev. Code, § 2538), unlike the former (Clay’s Digest, 
323, § 63), does not authorize a judgment by default against all the de- 
fendants, when process has been served on only a portion of them. 
Shapard v. Lightfoot, 56. 

5. Articles of partnership construed as ‘conveyance to secure a debt,” under 
registration statutes.— A stipulation, in written articles of partnership for 
the cultivation of a plantation for a term of years, that one of the part- 
ners, to whom the land belonged, and who had sold to the other a half 
interest in the mules, farming implements, &c., taking his notes for the 
agreed price, *‘shall have a lien upon the produce of said farm, and 
upon the stock and mules on said farm, to secure the payment of the 
said notes,” and that he is ‘‘authorized to control the crops grown on 
said farm exclusively, and to sell the cotton,” makes the instrument a 
‘‘eonvevance to secure a debt” (Rev. Code, § 1561), and authorizes its 
registration; and being properly acknowledged, certified, and recorded, 
it is admissible in evidence without further proof of its execution. 
Pierce & Morrison v. Jackson, 599. 

6. Rights of surviving partner.—When a partnership is dissolved, and one 
of the partners dies before the partnership affairs have been settled, the 
title to all the personal assets is cast on the survivor, and he has a lien 
on them for the payment of the outstanding partnership debts, and any 
oalance due to himself on settlement of the accounts; and until these 
debts are paid, the administrator of the deceased partner can not recover 
any part of the assets from him. Strange v. Graham, 614. 

4. Dissolution of partnership ; liability of retired partner.--When a partnership 
is dissolved by the retirement of one of the partners, and is succeeded 
in business by a new partnership, composed partly of the remaining 
partners, the retiring partner is not discharged from liability for the 
debts of the old partnership, in the absence of an agreement, express or 
implied, with the creditors; and neither the failure of a creditor to de- 
mand payment of him, for a period of time less than that prescribed as 
a bar by the statute of limitations, nor a demand of payment from the 
new firm, nor the receipt of interest, or even a partial payment of his 
debt, from the new firm, nor all these facts combined, necessarily estab- 
lish such agreement; though they are proper evidence to be submitted 
to the jury, under appropriate instructions from the court, as relevant 
to the question whether such agreement in fact existed. Hall & Lony 
v. Jones, 493. 

8. Same; burden of proof.—In an action against the retiring partner, by a 
creditor of the old partnership, the onus is on the defendant to prove his 
discharge, either by express agreement, or by facts from which an 
agreement will be implied. Jb. 493. 

9. Same; notice of change in partnership.—-The practice of the old firm ‘to 
make monthly reports or returns to persons consigning goods to them,” 
does not legitimately tend to show notice to the plaintiff, a creditor of 
the old firm, of the changes in the partnership; but business letters, 
written to him by the new firm, are admissible evidence for that pur- 

pose. Jb. 493. 

10. Same; recognition of new partnership by creditor,—If the plaintiff, having 
consigned goods for sale to the old partnership, is notified that a por- 
tion of his goods has been turned over to the new firm, and instructs 
them to sell the goods and remit the proceeds; this fact, unexplained, 
absolves the old firm from lability for this portion of the goods, but 

not for the residue. Jb. 493. 
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PAYMENT. 


1. Receipt of Confederate treasury-noles by administrator, in payment for land, 
The receipt by an administrator, in good faith, in 1862-3, of Confeder. 
ate treasury-notes, in payment of the purchase-money for lands sold by 
him under a probate decree in 1858, extinguishes the debt, in the ab. 
sence of all fraud and collusion, and with it the vendor’s lien. Stew. 
arl’s Heirs v. Lee, 53. 

2. Attorney's authority to receive payment of judgment.—An attorney at law 
has authority to receive payment of a judgment which he has obtained 
for his client; and a payment to him, even by a stranger, is a satisfac. 
tion of the judgment as against the plaintiff therein. Frazier v. Parks’ 
Adm'r, 363. 

3. Payment of debt after service of garnishment.—A payment of a judgment 
by the defendant therein, under execution, after the service of a gar- 
nishment trom another court, is voluntary, and is no defense to the 
garnishment. Calhoun v. Whittle, 138. 


PLEADING AND PRACTICE, 
I, Parties. 


1. Who may sue on attachment bond.—An action on an attachment bond, 
payable to several persons jointly, and conditioned for the payment to 
them of ‘‘all such damages as they may sustain from the wrongtul or 
vexatious suing out of the attachment,” can only be maintained by al} 
the obligees jointly, though the alleged damage may have accrued to 
only one of them.— Masterson v. Phinizy, 336. 

2. Official bonds; who may sue for breach.—An official bond, conditioned for 
the faithful performance of official duty, is not a *‘contract for the 
payment ut money,” within the statute (Rev. Code, § 2523) requiring 
actions on such contracts to be brought in the name of the party really 
interested. Morrow v. Wood, 1. 

3. Same.—The statute which authorizes an action ‘for the breach of any 
official bond or undertaking of any officer of this State,” ‘‘or of any 
bond or undertaking given in an official capacity to the State of Ala- 
bama or any officer thereof,” to be brought by ‘‘the person aggrieved” 
in his own name (Rev. Code, § 2552), being a remedial statute, and 
therefore construed liberally, includes the official bond of a county 
treasurer, although such bond is payable to the county; and the county 
superintendent of education, being authorized and required to receive 
and collect from the treasurer all school moneys belonging to the coun- 
ty, is the ‘‘person aggrieved” by the treasurer’s default in not paying 
over such moneys. Jb. 1. 

4, Statutory action to recover money lost by gaming; who may maintain.—If the 
husband loses money by gaming, he may maintain a statutory ac- 
tion to recover it in his own name (Rev. Code, § 1874), although it 
belonged to the corpus of his wife’s statutory separate estate. Har- 
ris v. Brooks, 388. 

5. Who may sue on judgment.—A judgment not being a “contract, express 
or implied, for the payment of money” (Rev. Code, § 2523), an action 
on it can not be brought in the name of the assignee, or party really 
interested, but must be brought in the name of the original plaintiff, 
or, after his death, in the name of his personal representative. Master- 
son v. Gibson, 56. 

6. In justice's court; whois proper party plaintiff.—Actions ‘founded on any 
contract, express or implied,” when commenced in a justice’s court (Rev. 
Code, § 3204), “must be brought in the name of the party really inter- 
ested, whether he have the legal title or not.” Levystein & Simon v. 
Marks & Co. 564. 

7 How infant may sue.—A petition for the partition of property, owned 

partly by an infant (Rev. Code, § 3105), may be filed in the name of 

the infant by his next friend, or in the name of his guardian. Strange 

v. Gunn, 611. 
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PLEADING AND PRACTICE—Continued. 


II. Comp.arnt. 


8. When recovery can not be had on common counts,—Under the Code, as at 
common law, a recovery can not be had under the common counts as 
therein abbreviated, when the evidence shows only a valid special con- 
tract and its breach. Burkham Brothers v. Spiers, 547. 

9, Description of plaintiff in complaint.—The word trustee, following the plain- 
tiff’s name in the complaint, without the addition of any other words 
showing that he sues in that capacity, are mere descriptio persone, and 
the action is his individual suit. Buckley v, Wilson, 393. 

10. Same.—When an administrator sues on a note taken payable to himself, 
adding to his name the words ‘‘who sues by the name and description 
of administrator of H. P.,” &c., the superadded words are mere descrip- 
tio persone, and the action is his individual suit. Wright v. Rice, 44. 

11. Bond executed by obligor in wrong name; how sued on.—When the true 
name of the obligor is Joshua P. C., while the signature to the bond is 
J. P. C., and, by mistake, the name is written James P. C. in the body 
of the bond; the obligor may be sued by his true name, with an aver- 
ment that he signed the bond by the name of J. P. C., and in the ab- 
sence of a plea of non est factum, verified by affidavit, the bond is 
admissible evidence notwithstanding the mistake. Wood v. Coman, 
283. 

12. Appeal from justice’s court.—On appeal from a justice’s court, if the sum 
claimed does not exceed twenty dollars, the case must be tried by the 
court without the intervention of a jury (Rev. Code, § 2773), and no 
complaint is necessary; but, if a complaint is filed, though it may be 
brief, the rules of pleading must be observed. Levystein & Simon v. 
Marks & Co, 564. 

Ill, Drmurrer. 


13. Specification of causes.—This court will not reverse on account of the 
overruling of a demurrer to a defective pleading, when the record does 
not show that the causes or grounds of demurrer were specified, as 
required by the statute (Rev. Code, § 2656). Masterson v. Gibson, 56, 


TV. Pueas. 


14, Alias summons; defects in original not available. —When an alias summons 

* is issued and executed, the original not having been executed, the alias 

is the leading process; and detects in the original, not carried into the 

alias—its issue on Sunday, for instance—can not be pleaded in abate- 

ment, nor otherwise be taken advantage of to defeat it. Goodlelt v. 
Hansell, 346. 

15. Branch summons; variance.—A branch summons, issued against a de- 
fendant who does not reside in the county in which the action is brought 
(Rev. Code, § 2561), should be a counterpart of the original, and each 
should contain the names of both of the defendants; but a variance 
between them in this particular is only available by plea in abatement, 
and is not a ground for a motion to strike from the files. Boardman v. 
Parrish, 54. 

16. Amendment of pleas, and filing additional pleas.—A defendant may ask 
leave to amend a plea to which a demurrer has been sustained (Rev. 
Code, § 2657), but can not claim the right to file an entirely new plea 
as an amendment; and although the court may (and should in a case 
where justice requires it) allow a plea to be filed after the expiration of 
the time prescribed by the statute, yet this is matter of discretion, and 
its refusal can not be held erroneous; especially when no surprise is 
alleged, and the record shows that issue was joined on several special 
pleas already filed, under which the defendant had the full benefit of all 
the defenses set up in the new pleas, Jones v. Ritter’s Adm’r, 270. 

17. Plea of res adjudicata.—The owner of mules transported by railroad, 
being sued for the carrier’s charges before a justice of the peace, by an 

assignee of the claim, set up in defense that one of the mules was 
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PLEADING AND PRACTICE— Continued. 


injured through the negligence of the carrier, and sought to recoup his 
damages; but the justice rendered judgment against him for the ful} 
amount of the charges: held, that the judgment was a bar to a subse. 
quent action by him against the carrier to recover such damages. South 
& North Ala. Railroad Co. v. Henlein & Barr, 368. 


18. Statute of limitutions; how pleaded to set-off.—When the statute of limita- 


tions is pleaded to a set-off, the plea relates to the commencement of 
the action, and not to the time of filing the plea; and the validity of 
the set-off is preserved by the statute (Rev. Code, § 2647), if it was 
uot barred when the plaintiff's cause of action accrued. Riley v. Stall- 
worth, 481. 


19. Plea justifying under special right of entry—In an action to recover the 


possession of land, a plea justifying the defendant’s entry under a pur- 
chase of the growing trees, or a parol license to enter for the purpose of 
cutting and removing them, should aver that he began the work within 
a reasonable time, and was prosecuting it with all due diligence. Heflin 
v. Bingham, 566. 


V. GeneERAL PRACTICE. 


20. General replication; what evidence admissible under.—In an action on a bill 


21. 


of exchange, by an indorsee against the accepter, under a genem!| repli- 
cation to the pleas of non assumpsit, fraud, and want or failure of con- 
sideration, the plaintiff can not adduce evidence showing that he is an 
innocent holder for value, but is confined to evidence negativing the 
pleas. Trammell v. Hudmon & Brother, 235. 

Immaterial issue.—When an immaterial issue is formed, on account of 
defective pleadings not objected to, neither the admission of relevant 
evidence, nor the giving of any pertinent charge to the jury, is available 
onerror. Jrion v. Lewis, 190. 


22.°Same.—When issue is joined on a defective plea, or a plea tendering an 


immaterial issue, relevant evidence can not be excluded from the jury; 
but the court may, after verdict, award a repleader, or render judgment 
non obstante veredicto, as justice may require. Masterson v. Gibson, 56. 


QUO WARRANTO, 


See ConTEsTeED ELECTIONS. 


RAILROADS. 


See Common CARRIERS. 


RECEIVER. 


See CHancery, 36, 37. 


REVISED CODE. 


NN SVS SP 


9. 


. §§ 1-8. Definitions of words, Ala. Warehouse Company v. Lewis, 514. 


§ 169. Condition of official bonds. Morrow v. Wood, 1. 

§ 717. Consent decree in chancery. Ex parte Holding, 458. 

§ 802, Garnishment on probate decree. Smith v. Jackson, 25. 

§ 840. Official bond of justice of the peace. Irion v. Lewis, 190. 

§ 897. Power of county as corporation. Simpson v. Lauderdale Coun- 


§ 926. County treasurer's duty to set apart specific fund for payment 
of jurors, &c. nloe v. Feilce, 500. ; 

§ 930. Summary proceeding against county treasurer. LEnloe v. Reike, 
500. 


953. Survey by county surveyor. Bridges v. McClendon, 327. 


10. §§ 1535-6. Execution and attestation of conveyances. (foodlett v. Hansell, 


11. 





346; Robinson v. O’ Neal, 541. 
§ 1552. Conveyance of wife’s statutory separate estate. Hammond v. 
T hompson, 589. 
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REVISED CODE— Continued. 


be 12. § 1561. Conveyance to secure debt. Pierce & Morrison v. Jacksons 

u 599. 

388 13. § 1595. Conveyance of particular estate with absolute power of disposi- 

uth ; tion. Alford v. Alford, 350. ~ 

14. § 1626. Relinquishment of dower by wife. Robinson v. Moon, 241. 

ita- 15. §§ 1640-41. Assignment of dower in equity, with mesne profits. Wood 

of v. Morgan, 397. 

he 16. § 1845. Damages on bill ot exchange. Trammell v. Hudmon & Brother, 

ry 235. 

all. 17. § 1862. Statute of frauds. Treadway's Executor v. Smith, 345; Heflin v. 
Bingham, 566. 

he 18. § 1874. Action to recover money lost at gaming. Harris y Brooks, 388. 

7 19. §§ 1986-87. Grant of letters of administration. Davis v. Swearingen, 31, 

: 539. 

- 90. §§ 2036-37. Discharge of sureties on official bond of executor or admin- 

lin istrator. Jones v. Ritter’s Adm’r, 270. 


91. §§ 2079-96. Sale of decedent’s lands for payment of debts. Wallace v. 
Nichols’ Adm’r, 321. 
92. §§ 2239-40. Statute of non-claim. Foster v. Holland, 474. 


ill 93.°§§ 2244, 2247. Limitation of appeal from probate decree. MeDade v. Me- 

li- Dade, 598. 

n- 24, §§2247,2250. When bill of exceptions is necessary in probate case. Tapp 

in v. Cox, 553. , 

1e 25. § 2373. Conveyance of wife’s statutory estate. Hammond v. Thompson, 
5x9. 

of 26. §§ 2376-7. Liability of wife’s statutory estate for necessaries. Wright v. 

at Rice, 43; Howard v. Doughtie, 511. 

le 97. § 2450. Execution on probate decree against guardian. Smith v. Jack- 
son, 25. 

n 28. § 2523. Who is proper party plaintiff. Morrow v. Wood, 1; Masterson v. 

5 Gibson, 56. 

it 29. § 2525. Action at law by wife. Plant v. Barclay, 561. 

he 30. § 2537. Action against county. Shinbone v. Randolph County, 183. 

81. § 2538. Action against partnership. Shapard v. Lightfoot, 506 * 


32. § 2552. Action for breach of official bond. Morrow v Wood, 1. 

33, § 2561. Branch summons. Boardman v. Parrish, 54. 

34. §§ 2593-8. Action on detinue bond. Wood v, Coman, 283. 

35. § 2599. Requisites of conveyance. (Goodlett v. Hansell, 346. 

36. § 2635. Bill of particulars. Fountain’s Adm’r v. Ware, 558. 

37, § 2642. What demands may be set off. Huddleston v. Askey, 218; Riley, 
v. Stallworth, 421. 

38. § 2647. Pleading statute of limitations to set-off. Riley v. Stallworth, 

8 

39. § 2656. Specifications of ground of demurrer. Masterson v. Gibson, 56. 

40. } 2657. Amendment of pleas. Jones v, Ritter’s Adm’r, 270. 

41. § 2698. Pleading and proof of private statute: McDonald v. Mobile 
Life Insurance Co. 468. 

42, § 2704. To what party may testify in action by or against administrator. 
Frazier v. Barks, 363; Strange v. Graham, 614. 


43. § 2759. Appeal on nonsuit. Wood v. Loman, 283. 

44. § 2772. Appeals from justices of the peace. Glaze v. Blake, 379; Schueas- 
ler & Co. v. Wilson, 576. 

45, § 2802. Security for costs. Good v. Jones, 538. 

46. §§ 2807-11. Amendments. Boardman v. Parish, 54; Masterson v. Gib- 
son, 56; Schuessler & Co. v Wilson, 516. 

47. § 2871. Sale of perfect equity, or equity of redemption, under execu- 


tion. Caldwell v. Parmer’s Adm’r, 405; Atcheson v. Broad- 
head’s Adin’r. 414. 
48. § 2900. Statute of limitations of ten years. Anderson v. Melear, 621. 
49. § 2904. What is open account within statute of limitations of three 
years. Taylor v. Forsey, 426. 


50. § 2910. Exception in favor of lunatics. Taylor v. Forsey, 426, 











696 








INDEX. 


REVISED CODE—Continued. 


Al. 
52. 
53. 
54. 


55. 


56. 
57. 
58. 
59. 
60. 
61. 
62. 
63. 
64, 
65. 


66. 


§ 2937. Security for costs. Good v. Jones, 538. 

§ 2948. Garnishments against public officers. Pruitt v. Armstrong, 306, 

§ 2951. Garnishment of debt due hy judgment. Calhoun v.. Whittle, 
38 


§§ 2961-2. Attachment by landlord for rent. Staggers v. Washington, 
225. 


§ 2990. Amendment in attachment case. Staggers v. Washington, 225, 
§§ 3071, 3073. Summary judgment in favor of surety, against principal. 
Riley v. Stallworth, 481. 
§§ 3105-26. Proceedings for partition. Strange v. Gunn, 611; Jones », 
Jones, 612; Kellam v. Richards, 238. 
§ 3204. Who is proper plaintiff in action before justice of the peace, . 
Levystein & Simon v. Marks & Co. 564. 
§§ 3231, 3242. Levy of execution from justice’s court. Jones v. Calloway’s 
Adm’r, 46. 
§ 3296. Attachments before justices; how tried on appeal. Staggers v, 
Washington, 225. 
§ 3356. Amendment of billin chancery. Alexander v. Taylor, 60; Pitts 
v. Powledge, 147; Martin v. Mohr, 221. 
§ 3404. Bill of review. Wright v. Phillips, 69. 
§ 34230. Granting injunction without bond. Jones v. Ewing, 360. 
§ 3438. Dissolution of injunction on answer. Jones v. Ewing, 360. 
§ 3470. Rendering decree in vacation by consent. Exparte Holding, 
458 


Re-enactment of statute judicially construed, Huddleston v. Askey, 218. 


SECURITY FOR COSTS. 


See Costs. 


SET-OFF. 


1, 


2. 


ae 


What debts may be set off.—Under the present statute of set-off (Rev. Code, 
§ 2642), as under the former (Clay’s Digest, 338, § 141), a debt due from 
the plaintiff to one of several defendants, sued jointly on an account, 
may be pleaded as a set-off. Huddleston v. Askey, 218. 

Same.—Under the present statute of set-off (Rev. Code, § 2542), as under 
the former (Clay’s Digest, 338, § 141), a debt due from the plaintiff to 
one of two or more defendants, sued jointly, may be pleaded as a set- 
off. Riley v. Stallworth, 481. 

Equitable set-off against mortgage debt.—A mortgagor of personal property, 
after default in the payment of the secured debt, but before any action 
has been taken on account of such default, may lawfully procure, by 
purchase and assignment from a third person, a debt due from the 
mortgagee, who is insolvent; and if the mortgagce refuses to allow the 
assigned debt as a set-off, the mortgagor may come into equity to estab- 
a the set-off, and enjoin a sale under the mortgage. Martin v. Mohr, 
221. 


SLAVES. 


1. Marriage among.—During the existence of slavery in Alabama, slaves 





were incapable of contracting valid marriages, and their children 
had no inheritable blood; and since the abolition of that institution, 
although cohabitations between slaves, existing at the time of emanci- 
pation, were declared valid marriages by ordinance No, 23 of the con- 
vention of 1867, neither that ordinance, nor the amendatory act ap- 
proved December 31, 1868, by which its provisions were extended to a 
subsequent date, gave validity to connections which had terminated be- 
fore emancipation, nor imparted heritable blood to the children of such 
connections. (Overruling Stikes v. Swanson, 44 Ala. 633; and Haden v. 
Ivey, 51 Ala. 381.) Cantalou v. Hoou, 519. 
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STATUTES. 

1. Statute partly unconstitutional.—An unconstitutional provision in a statute 
does not atfect the validity of other separate and independent provisions, 
which can stand without it, and which are in themselves unobjection- 
able; but this principle cai not, by its terms, be applied to a single 
provision, which is incapable of separation, and which was clearly in- 
tended to operate as an entirety. Doe, ex dem. Davis v. Minge, 121. 

2. Re-enactment of statule judicially construed.— The substantial re-enactment, 
in the Code, of a former statute which had been judicially construed 

- by this court, is a legislative adoption of that judicial construction. 
Huddleston v. Askey, 218. 

3, Private statutes ; pleading and proof of.—Section 2698 ot the Revised Code, 
which provides that private statutes may be ‘‘ given in evidence without 
being specially pleaded,” does not apply to suits in chancery, when 
such a statute is a fundamental constituent of a right of recovery or 
defense. McDonald v. Mobile Life Insurance Co. 468. 

4, Repealing statutes.—The repeal of statutes by implication is not favored, 
and is only declared when there is an irreconcilable repugnancy between 
two statutes of different dates; and if effect can be given to even a part 
of the provisions of the older statute, a partial repeal only will be de- 
clared. Enloe uv. Reike, 500. 

5. Statutory right of action; how affected by repeal of statute, and subsequent 
revival.—A right of action, conferred by statute, may be taken away by 
a subsequent statute, unless it has been redaced to judgment: if the 
repealing statute does not except from its operation pending suits, or 
existing causes of action, they fall with the repealed statute; and when 
such statutory right of action has thus been destroyed, it can not be 
revived by a later statute. Luke v. Calhoun County, 415. 

6. Act of March 17, 1875, saving pending prosecutions under repealed statutes. 
The act approved March 17, 1875, declaring the effect upon pending 
prosecutions of the repeal of the statutes which authorized them (Sess. 
Acts 1874-5, p. 235), applies only to criminal prosecutions, and does 
not retroact so as to revive prosecutions which had already terminated 
by the repeal of the statute under which they were instituted. Jb. 415. 

7. Remedial statute. —A remedial statute must be liberally construed, so as to 
advance the remedy. Morrow v. Wood, 1. 

8. When directory only.—Statutes enjoining official duty are, generally, con- 
strued as directory only, unless they contain negative words. Ex parte 
Holding, 452. 


SUMMARY PROCEEDINGS. 

1. Summary remedies.—When a party resorts to a summary statutory rem- 
edy, the statute must be strictly followed in all matters of substance, 
and the record must affirmatively show every material fact necessary to 
sustain the proceeding. nloe v. Reilke, 500. 

2. Pauper claims ; how enforced by summary proceeding.—The act “for the 
reliet of the poor,” approved December 15, 1868 (Sess. Acts, 414), pro- 
vides for only two classes of paupers, and makes bills for their support 
and maintenance preferred claims against the county—namely, ‘‘pau- 
pers living on poor farms,” and those living ‘at the public charge;” 
and when bills for the support and maintenance of such paupers have 
been allowed, and their payment as preferred claims is sought to be en- 
forced by a summary proceeding against the county treasurer (Rev. 
Code, § 930), the notice, motion, or complaint must designate the class 
to which they belong, and their character must be proved; and if there 
is no trial by jury, the record must show that these facts were found by 
the court. Jb. 500. 

3. Same; who may sue as assignee.—A summary proceeding against a coun- 
ty treasurer, for failing to pay an allowed claim against the county, 
when there are funds in the treasury to pay the same (Rev. Code, § 
930), can only be maintained by ‘the party to whom the claim is pay- 
able, his legal representatives, or assigns;” meaning thereby a transfer in 
writing, and not by delivery only. Jb. 500. 
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4, Surety’s remedies against principal, for money paid.—The summary reme. 
dy given by statute to a surety who has paid, in whole or in pari, the 
debt of his principal (Rev. Code, § 3071), is cumulative merely, and 
does not preclude a common-law action. Riley v. Stallworth, 481, 


SUMMONS. 


1. Alias summons ; defects in original not avail ible—When an alias summons 
is issued and executed, the original not having been executed, the aliag 
is the leading process; and defects in the original, not carried into the 
alias—its issue on Sunday, for instance—can not be pleaded in abate. 
ment, nor otherwise be taken advantage of to defeat it. Goodlett v, 
Hansell, 346 

2. Branch summons ; amendable defects.—When the original and branch 
summons each contains only the name of the defendant upon whom it 
is served, the defect is formal merely, and amendable under the statute 
(Rev. Code, §§ 2807-11), even if pleaded in abatement. Boardman v, 
Parrish, 54. 

3. Same ; variance.—A branch summons, issued against a defendant who 
does not reside in the county in which the action is brought (Rev. 
Code, § 2561), should be a counterpart of the original, and each should 
contain the names of both of the defendants; but a variance between 
them in this particular is only available by plea in abatement, and is 
not a ground for a motion to strike from the files. Jb. 54. 

4. Service on partnership.—In an actiou against a partnership, setting out 
the individual names of the several partners, the present statute (Rev, 
Code, § 2538), unlike the former (Clay's Digest, 323, § 63), does not au- 
thorize a judgment by default agaiust all the defendants, when process 
has been served on only a portion of them. Shapard v. Lightfoot, 506, 


SURETIES. 


1. Surety’s remedies against principal, for money paid.—The summary rem- 
edy given by statute to a surety who has paid, in whole or in part, the 
debt of his principal (Rev. Code, § 3071), is cumulative merely, and 
does not preclude a common-law action. Riley vy. Stallworth, 481. 

2. Judgment against surety by confession or default.— Although a surety, when 
sued, is prohibited from suffering judgment to go against him by con- 
tession or default, “if the principal debtor, on being notified of the 
pending suit, is willing to defend the suit at his own cost” (Rev. Code, 
§ 3073); yet, if he suffers judgment to go against him without making 
any defense, and without notice to his principal, he may maintain a 
common-law action against his principal to recover the money paid on 
such judgment; but, in such case, he occupies the position of the cred- 
itor, suing on the original debt, and is bound to establish its validity, 
and to repel all defenses against it. Jb. 481. 

3. Injunction of confessed judgment, at suit of defendant's surety.—A judg- 
ment, obtained by confession, in an action commenced by statutory at- 
tachment against the defendaxt’s crop, in favor of a person claiming 
under a certificate of purchase at a tax-collector’s sale, is a fraud against 
the defendant’s surety on the replevy bond, to whom the rents were 
rightfully paid as landlord; and it will be enjoined at his instance, 
when the defendant is insolvent. Costley v. Allen, 198. 

As to the liability of sureties on official bonds, see Bonps, 1-4, 8; Ex- 
ECUTORS AND ADMINISTRATORS, 12,13; GUARDIAN AND WARD, 2. 


TAXES. 


1, Sale of land for taxes; colleetor’s certificate of purchase.—A tax collector's 
certificate to the purchaser of land sold for unpaid taxes, under the 72d 
section of the revenue law of 1868, does not convey such title as will en- 
able the purchaser to maintain ejectment against the tenant in posses- 

sion, or recover the rents afterwards accruing; nor can the tenant, by 
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TAXES— Continued. 
attorning to him, deprive his landlord of the right to the rents. Costley 
v. Allen, 198. 

9, Same.—Under the provisions of the revenue law of 1868, land could be 
sold for taxes, only when, after reasonable search, no personal property 
could be found; and no property was exempt from sale for taxes, though 
it might be exempt from taxation; hence, a sale of land for taxes is in- 
valid, when it is shown that the tax collector made no search, nor per- 
sonal demand, and that the person against whom the taxes were as- 
sessed had personal property sufficient to pay them, though it was ex- 
empt from taxation.—Davis v. Minge, 121, 

3, Tax deed ; effect as evidence.—The 87th section of the revenue law of 1868, 
so far as it declares a tax deed for land to be prima facie evidence of 
certain facts, is unobjectionable and valid; but, so far as it declares 
such deed to be conclusive evidence of certain other facts, it is unconsti- 
tutional and void; and this latter provision being an entirety, it must 
fail altogether: the word conclusive cannot be struck out alone, leaving 

the deed to operate as evidence merely, instead of conclusive evidence, 
of the specified facts. Jb. 121. 


TENANTS IN COMMON, 


1. Contract for cultivation of crop on shares.—A contract for the cultivation 
of land, between the owner and a laborer, by which it is agreed that 
each shall furnish a certain number of horses, and feed his own stock, 
and that the crop shall be divided between them, creates a tenancy in 
common in the crop, and not the relation of landlord and tenant be- 
tween the parties. Brown v. Coats, 439. 

2. Same.—A contract between the owner or tenant of lands and his laborers, 
“by which he agrees to give them one-fourth of the cotton produced on 
said plantation during siid year, and to feed them, as compensation for 
their services in making said crop,” creates between them a tenancy in 
common in the crop. Smith & Co. v. Rice, 417. 

3. What actions lie between.—One tenant in common cannot maintain an ac- 
tion of detinue against the other, since neither is entitled to exclusive 
possession; but, if one convert the entire property, by destroying or 
disposing of it, the other may maintain trover for hisinterest. 1b. 417. 

4. Mortgage of interest in crop by tenant in common.—If the owner or tenant 
of lands, having contracted with his laborers for the cultivation of a 
crop on shares, by which a tenancy in common in the crop is created 
between them, afterwards executes a mortgage for supplies on his in- 
terest in the crop, the mortgagee becomes a tenant in common with the 
laborers, until there has been a division of the crop. Ib. 417. 


TENDER. 
See CHANCERY, 7. 


TRIAL OF RIGHT OF PROPERTY. 


1. W hat title will support claim suit.—In a statutory claim suit, to try the 
right to property taken under attachment or execution, the claimant can 
only recover on the strength of his own title, and can not set up an out- 
standing title in a third person; and he must have such a title as would 
support trespass, trover, or detinue, against a wrongdoer. Treadway v. 
Treadway’s Executors, 390. 

2. Same ; landlord's title to crops, for rent payable in kind. —The landlord’s title 
or claim to crops grown on rented lands, for rent payable in kind, will 
not support a statutory claim suit, until there has been a division, and 
his share has been set apart tohim. Jb. 390. 


TROVER. 
See TENANTS IN Common, 3. 
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TRUSTS, AND TRUSTEES. 


1. Purchase by trustee, with trust funds.—If a trustee invests trust funds jp 
the purchase of lands, taking the title in his own name, the cestuis que 
trust may, at their election, cither claim the lands, or fasten a charge oy 
them for the reimbursement ot the funds so invested; and this equi 
follows the lands, until they pass to a bona fide purchaser for valuable 
consideration without notice. simith v. Perry, 266, 

2. Burden of proof as to secret trust.—When a secret trust in land is asserted 
in equity, against a purchaser who has paid a valuable consideration, 
the onus of proving notice is on the party asserting it. Bartlett v. Var. 
ner’s Executor, 580. 

3. Resulting trust in land ; parol proof of.—A resulting trust in lands, arising 
from the payment of a portion of the purchase-money by the complain. 
ants, under an agreement with the defendant that the purchase should 
be made for their joint benetit, may be established in equity by parol 
evidence. Rheav. Tucker, 450. 

4. Diligence required of trustee ; measure of.—The law does not exact infalli- 
bility from a trustee, nor hold him accountable for mere errors of judg. 
ment: good faith, integrity of purpose, and that degree of diligence 
which a man of ordinary prudence bestows upon his own affairs, are 
the measure of his duty and responsibility. Griffin v. Pringle, 486. 

5. Compensation and reimbursement of trustee.—-A trustee is entitled to rea. 
sonable compensation for his services and risks, and has a lien on the 
trust property for the reimbursement of his expenses legitimately in- 
curred in the execution of the trust. Ib. 486. 


VARIANCE, 
See CHancery, 92-94; EvIDENCE, 3. 


VENDOR AND PURCHASER. p 
1. Sale by agent.—A purchaser of personal property acquires only the title 
of his vendor; and if he buys from an agent, who has no authority to 
sell, his good faith in making the purchase does not impair the title of 
the principal. Calhoun v. Thompson, 188. 

. Sale by bailee.—As to third persons, a bailee has a special property, incident 
to the possession, which enables him to protect the property against 
mere wrongdoers, or recover it from them; but, unless authorized by 
the terms of the bailment, he cannot make a sale which will alter the 
general property of the bailor, and divest him of the right to maintain 
trover for its conversion, against the bailee, the purchaser, or any one 
claiming under such sale. Jb. 166. See, also, Glaze v. Blake, 379. 

3. Sale of growing trees.—Growing trees are a part of the realty, and a ver- 
bal sale of them does not pass the title; yet such verbal contract, ac- 
companied with the payment of the agreed price, and the delivery of 
such possession as the nature of the case admits of, confers on the pur- 
chaser the right to enter on the land, and to cut and remove the trees, 
doing no unnecessary damage; butit confers no right to erect or occupy 
any buildings or structures thereon. Heflin v. Bingham, 566. 

4. Same; time for cutting and removal, and how determined.—If no time is 
specified in the contract, within which the trees are to be cut and re- 
moved, it must be done within a reasonable time; and this is generally 
a question of fact, dependent on the circumstances of each particular 
case; in the determination of which, regard must be had to the known 
use for which the timber was wanted, and the custom and rule, if any, 
of felling and removing the timber, according the capacity of the mill; 
and though a reasonable time should be allowed for rebuilding the mill, 
in the event of its destruction, undue delay in rebuilding it should not 
be allowed, nor the accident of a falling market be taken into the es- 
timate. Jb. 566. 

5. Same; forfeiture of right of entry; damages for trespass.—The right to 
enter on land, for the purpose of cutting and removing the trees, under 
such parol contract, is forfeited and lost by the failure to exercise it 
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VENDOR AND PURCHASER— Continued. 


within a reasonable time; and when so forfeited, an entry under it ren- 
ders the person liable as a trespasser; but, in an action for such tres- 
pass, the value of the trees constitutes no part of the damages. Ib. 566. 

6. Offspring of animals held under executory contract of purchase.—A colt, 
foaled while its dam is held under an executory contract of purchase, 
by the terms of which the title is to remain in the vendor until the 
agreed price is paid, is also subject to the terms of such contract. El- 
more v. Fitzpatrick, 400. 

7. Sale of chattel; when misrepresentation by vendor is fraud.—A wisrepre- 
sentation of a material fact by the vendor of personal property, made 
at the time of the sale, or pending the preliminary negotiations, on 
which the purchaser has a right to rely, and in fact does rely, is a fraud, 
available as a cause of action to the purchaser, or as a defense to an ac- 
tion for the purchase-money. If the representation is as to a matter of 
fact, and not the mere expression of an opinion, it is immaterial whether 
the vendor knew it to be untrue, or made it in ignorance; and it is not 
necessary that the purchaser should have relied altogether upon it, if it 
was a material inducement, and but for it he would not have made the 
purchase. Sledge v. Scott, 202. 

& Sume; to what witness may testify.—That the representation was relied on 
by the purchaser, and induced him to consummate the contract, is not 
a question of fact to which a witness may testify, even though he be 
the purchaser himself ; but is an inference, or conclusion, to be drawn 
by the jury, from the character cf the representation, the conduct of 
the parties at the time, and all the attendant circumstances. Ib. 202. 

Misrepresentation by vendor ; purchaser's remedies.—It the vendor of land, 
through ignorance, mistake, or fraud, misrepresents a material fact; and 
the purchaser has a right to rely on such representation, does in fact rely 
on it, and is thereby injured; he may, at his election, rescind the con- 
tract, recover damages ‘for the injury, or insist on it as matter of de- 
fense to an action on the contract. Thwealt v. McLeod, 375. 

Parol evidence of msrepresentation by vendor; when admissible.—-When 
neither the bond for title, nor the deed, nor the notes for the purchase- 
money, state how many acres of timbered land are included in the tract 
sold, parol evidence is admissible for the purchaser, in defense of a suit 
founded on one of the notes, to show that the vendor misrepresented the 
number of acres that were timbered: such evidence goes to the consid- 
eration of the contract, and its failure, and does not come within the 
general rule excluding parol evidence to contradict or vary written in- 
struments. Ib. 375. 

1i. Waiver of misrepregentation.—If the purchaser, having full knowledge of 
the misrepresentation of material facts by his vendor, which would en- 
title him to rescind the contract, or to claim an abatement of the pur- 
chase-money, nevertheless enters into new stipulations with his vendor, 
by which he obtains an extension of the time for the payment of the 
purchase-money, he thereby ratifies the contract, waives the objection, 
and cannot afterwards take advantage of it when sued on the contract. 
Ib. 375. . 

12. Abatement of purchase-money, on account of misrepresentation of boundaries. 
If the vendor of lands, while negotiating the sale, points out valuable 
lands as a part of the tract, which are in fact outside of its boundaries, 
the purchaser may claim an abatement of the purchase-money, to the 
extent of the damage caused by such misrepresentation, whether made 
through ignorance or by design; and this defense he may make at law, 
when sued for the purchase-money. Bridges v. MevYendon, 327. 

13. Reformation of contract, on ground of mistake or fraud.—A misrepresenta- 
tion of the boundaries of a tract of land, made by mistake or by de- 
sign, by an agent who was authorized to negotiate a sule on behalf of 
himself and the other joint owners, would not authorize a reformation 
of the conveyance as against the other joint owners, so as to include 
valuable lands outside of the tract, which were pointed out as a part of 
it, unless they either ratified or authorized the misrepresentation; and 
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as against the agent himself, if he were the sole vendor, and made the 
misrepresentation through mistake, it is not certain that a reformation 


would be decreed, though the question is left undecided, not being pre- 


sented by the record. Jb. 327. 
14. When purchaser can not resist payment of purchase-money, nor recover if 
back if paid.—The law is settled in this State, that a purchaser of lands, 


while retaining possession under the contract, can neither resist an ac.” 


tion at law for the purchase-inoney, nor recover it back if paid, on ae- 
count of any fraud, or misrepresentation on the part of the vendor, for 
which he might, at his election, rescind and disaffirm the contract en. 
tirely. Lett v. Brown, 550. 

15. When purchaser can not resist payment of purchase-money.—A purchaser 
ot lands can not, so long as he remains in possession under the con- 
tract, resist an action at law on the notes given for the purchase-money, 
on account of his vendor’s want of title, or fraudulent representations 
as to the title, although he offered to abandon the possession and re. 
scind the contract, aud the vendor is insolvent. Sivoly v. Scott, 555. 

16. Same.—A purchaser of land, holding his vendor’s bond for title, and re- 
maining in undisturbed possession, cannot resist the payment of the 
purchase-money, on account of a defect in the title, without showing 
that the vendor is insolvent, or unable to respond in damages. Wyatt 
v. Garlington, 576. 

17, Same. -—A purchaser of land, who 1s in possession under a deed with cov. 
enants of warranty, or under a bond for title stipulating for the execu- 
tion of such deed on the payment of the purchase-money, can not re- 
sist the payment of the purchase-money, either at law or in equity, un- 
less there was fraud in the sale, or unless his vendor is insolvent. Strong 
v. Waddell, 471. 

18. Sume.—If there was no fraud in the sale, and no warranty of title was 
taken by the purchaser, he can not resist the payment of the purchase- 


money, on account of defects in the title which were known to him, ' 


Ib. 471, 

19. Estoppel against purchaser in possession, against setting up outstanding title. 
A purchaser in possession cannot set up an outstanding title in a third 
person, in bar of a bill to enforce the vendor’s lien for the purchase- 
“4 but is estopped from denying the title asserted against him, 

b. 471. 

20. Vendor's lien; sale of decedent's lands under probate decree, for payment 
of debts—When lands are sold by an administrator, under a decree of 
the Probate Court, for the payment of debts (Rev. Code, § § 2079-96), 
the purcbaser has no right to a conveyance, until he has paid the whole 
of the purchase-money; and although the administrator falsely reports 
that the purchaser has made the required cash payment, and has other- 
wise complied with the terms of sale, and the sale is confirmed by the 
court, and a conveyance is executed to the purchaser by the administra- 
tor, under the order of the court, before the credit payment has become 
due, the title of the heirs is not divested, and the land remains bound 
for the payment of the purchase-money. Wallace v. Nichols’ Adm’r, 
321. 

21. Same; when purchaser is chargeable with notice. —Sub-purchasers of land, 
sold under a probate decree for the payment of debts, succeed only to 
the rights of their vendor, the original purchaser, and can not claim 
the protection afforded to purchasers for valuable consideration without 
notice; although they bought in ignorance of the fact that the purchase- 
money had not been paid, and although a conveyance had been execu- 
ted to their vendor, under the order of the court, before the credit pay- 
ment had becumedue, Jb. 321. 

22, Vendor's lien ; when not waived —Where the vendor executed a deed for 
the lands to the purchaser’s wife, at his request, and accepted his indi- 
vidual note for the unpaid balance of the purchase-money, on the as- 
surance of a third person, made in the presence of the purchaser, and 

not contradicted by him, that the note would be a lien on the land with- 
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out the wife’s signature,—j/eld, that these facts did not show a waiver 
or abandonment of the vendor’s lien; that the wife was a mere volun- 
teer; and that the vendor's rights were not affected by any agreement 
or understanding between the purchaser and his wife’s mother, who fur- 
nished the money to make the cash payment, when he had no knowl- 
edge of such agreement. Moore v. Worthy, 163. 


93. Same; when not waived.—When the agreed price is shown to be the full 


value of the land, a waiver or abandonment of the vendor’s lien will not 
be inferred, or implied, because the vendor was the son-in-law of the 
purchaser, and the contract was made with the declared purpose and 
intention, on the part of the purchaser, to settle the land on another 
married daughter, as an advancement, who was afterwards placed in 
possession by him. Simpson v. McAllister, 228. 


94. Same; who may assert.—In the absence of an agreement to the contrary, 


the vendor of lands retains a lien on them for the payment of the pur- 
chase-money, although he has executed an absolute conveyance, reciting 
therein that the purchase-money has been paid; which lien, if not 
waived or abandoned, prevails against all the world, except a bona fide 
purchaser for valuable consideration without notice, and passes to an 
assignee of the note given for the purchase-money, unless the assign- 
ment is without recourse, and may be asserted by him in his own name. 
Ib, 228. 


25. Same; who may assert.—When the notes given for the purchase-money 


are transferred by delivery merely, or without recourse on the vendor, 
the transferree or holder can not assert a vendor’s lien on the land. 
Criti¢ising, explaining, and limiting White v. Stover, 10 Ala. 443.) 
lightower ¢. Rigsby, 126. 


26. Same; who may assert.—An executor, or administrator, having sold lands 


under a probate decree, and charged himself, on final settlement, with 
the unpaid purchase money, may enforce the vendor’s lien on the land 
in hisown name. RaYher v. Young’s Adm’rs, 94. 


27. Sime; who can not assert.—When the vendor has obtained a decree in 


chancery, subjecting the lands to sale for the payment of the purchase- 
money; and the purchaser pays the decree with money borrowed from a 
third person, giving his note, with a mortgage on the land and other 
property, to secure the repayment of the money so borrowed; the mort- 
gayee, not having taken an assignment of the decree, can not claim to 
be subrogated to the vendor's rights against the land, but must rely on 
his mortgage. Pettus v. McKinney, 41. 


27, Same; against whom asserted.—When a vendor sells land on a credit, 


and executes to the purchaser an absolute conveyance, reciting therein 
the payment of the purchase-money, and not taking a mortgage or 
other security for its payment, he may nevertheless assert a vendor's 
lien on the land, as against the original purchaser, his heirs, or any one 
claiming under him or them by voluntary conveyance; but not against 
a sub-purchaser for valuable consideration, who has paid the purchase- 
money in good faith, without notice of the outstanding lien. Hightower 
v. Rigsby, 126. 


28. Same; burden of proof as to notice.—If the vendor conveys by absolute 


deed, reciting therein that the purchase-money has been paid, the onus 
is on him, or his assignee of the note given for the purchase-money, 
when seeking to enforce a lien on the land, as against a sub-purchaser 
for valuable consideration, to prove notice of the fact that the original 
purchase-money was unpaid before the consummation of the contract of 
sub-purchase. Lambert v. Newman, 623; Hightower v. Rigsby, 126. 


29. Same; when sub-purchaser is chargeable with implied notice.—Declarations 


by the holder of one of the notes given for the purchase-money, assert- 
ing a lien on the land, but not explaining its nature, reported to a sub- 
purchaser of the land by the hearers, who at the same time derided the 
asserted lien, are not sufficient to put the sub-purchaser on inquiry, and 
thus charge him with implied notice of an outstanding vendor's lien, 
when the person holding the note has no connection with the title. 
Hightower v. Rigsby, 126. 
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80. Same; same.—Proof of conversations or declarations, repeated after th 
lapse of fourteen or fifteen years, and not shown to be connected with 
any circumstances likely to impress them on the memory, is not guff, 
cient to outweigh the positive testimony of the sub-purchaser himself 
denying notice. Lambert v. Newman, 623. ; 

31. When mortgagee is bona fide purchaser for valuable consideration.—When a 
mortgage is given to secure a loan contemporaneously made, or made 
on the faith of an agreement and promise that it should be given, the 
mortgagee is a bona fide purchaser for valuable consideration, and enti. 
tled to protection against latent equities of which he had no notice; ang 
a release by him of a portion of the mortgaged property, before he had 
notice of a latent equity on the other portion, does not affect his right 
to protection against such latent equity. Watts v. Burnett, 340, 

32. Same.--When a mortgage is given to indemnify a surety against a liabil- 
ity contemporaneously assumed, the mortgagee is a purchaser for valy- 





able consideration, and entitled to protection aguinst latent equities of 


which he had no notice. Bartlett v.. Varner’s Executor, 580. 

33. Who is purchaser without nolice.—A purchaser at a sale under‘a mortgage 
having actual notice of an outstanding equity, may nevertheless take 
advantage of the want of notice on the part of the mortgagee, since 
otherwise the mortgage would bea worthless security. Cahalan v. Mons 
roe, Smaliz & Co. 303. \ 

34. Same.—The transferree of a mortgage, having actual notice -of a laten 
equity, or secret trust, may nevertheless take advantage of the want of 
notice by the mortgagee. Bartlett rv. Varner’s Executor, 580. 

35. Who is purchaser for valuable consideration.—An existing indebtedness or 
liability as surety, though a sufficient consideration to support a trans- 
fer by the surety, to the creditor, of a mortgage given by the priticipal 
to indemnify the surety, does not, without some new consideration, 
make the transferree a purchaser for valuable consideration, who is 
ey to protection against latent equities of which he had no notice, 

b. 580. 

36. Who is purchaser for valuable consideration without notice.—As to lands sur- 
rendered by a bankrupt, the assignee in bankruptcy takes only the 
estate which the bankrupt had, and the lands remain chargeable with 
all the prior equities which were binding on the bankrupt; nor can a 
purchaser from the assignee, who succeeds only to his interest, claim 
the protection which is accorded in equity to a bona fide purchaser for 
value. Smith v. Perry, 266. 

37. When purchaser is chargeable with notice of incumbrance on land,—A pur- 
chaser of land is chargeable with notice of all facts recited in the deed 
to his vendor, or in a former deed to which it refers, and which is a 
necessary link in the chain of title. Zaylor v. Forsey, 426. 

38. Implied notice to principal.—A purchaser of lands, at a sale made under a 
chancery decree, is chargeable with implied notice of any fraud, or 
other defect in the proceedings, of which his agent in making the pur- 
chase, who wes a party to the suit, had actual notice. Dunklin v. Har- 
vey, 177. 

39. Sacee enforcing vendor's lien on land; when set aside for fraud, at instance 
of purchaser for valuable consideration without notice.—A decree in chan- 
cery, enforcing a vendor's lien on land, in favor of an assignee of one 
of the notes given for the purchase-money, will be set aside for fraud, 
at the instance of a sub-purchaser for valuable consideration without 
notice, who was not made a party to the suit, although he was known 
to be in possession of the land under claim of title, and had been in 
open and notorious possession for ten years, and had obtained the legal 
title from the original vendor betore the commencement of the suit. 
Dunklin v. Harvey, 177. 

40. Sale of lands under decree enforcing vendor's lien.—Where the purchaser of 
lands, not having paid the purchase-money, sells and conveys different 
portions of it, at different times, to several persons, the portion remain- 
ing unsold must be first subjected to sale for the unpaid purchase- 

money, and the other portions in the inverse order of their alienation, 

the last being first sold. Wallace v. Nichols’ Adm’r, 321. 
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INDEX. 


WATER-COURSES. 
See NAVIGABLE STREAMS. 


WILLS. 
1. Repugnant provisions in will.—When a will contains provisions which are 
irreconcilably repugnant, the later clause must prevail over the prior, 
and the general intent must prevail over a particular intent. Griffin v- 
Pringle, 486. 
See, also, Lecacy AnD DEVISE. 


WITNESS. 
1. When witness may refuse to answer question, as eriminating himself—aA 
witness is not excused from answering a question, on the ground that 
the auswer will criminate himself, when a criminal prosecution for the 
imputed offense is already barred by the statute of limitations. Calhoun 

v. Thompson, 166. ; 

9, To whatavitness may testify. —That a representation was relied on by the 

purchaser, and induced him to consummate the contract, is not a ques- 

tion of fact to which a witness may testify, even though he be the pur- 
chaser himself ; but is an inference, or conclusion, to be drawn by the 
jury, from the character of the representation, the conduct of the par- 
ties at the time, and all the attendant circumstances. Sledge v. Scott, 

* 202. 

Expert.—A witness, though an expert, can not testify that a horse was 
unsound three weeks after a sale, without any proof of the character or 
causes of its lameness. Jb. 202: 

3. Sume.—A survey and diagram of land, made by a county surveyor, but 
without notice to **the opposite party,” as required by the statute 
(Rev. Code, § 953), is not conclusive, nor even presumptive evidence 
against him: but the surveyor might testify as to his survey, exhibit the 
diagram, and give his opinion, founded on the survey, as to the boun- 
daries. Bridges v. McClendon, 327. 

Impeaching witness. —A willfully false statement, made by u witness out of 
court, does not raise any presumption that his testimony is altogether 
false. Glaze v. Blake, 379. 

6. To what party may testify, in suit by or against administrator. —In a suit for 
the foreclosure of a mortgage, executed by the defendant to the plain- 
tiff’s intestate, the defendant can not testify, as a witness for himself. 
(Rev. Code, § 2704; Sess. Acts 1874-5, p. 252), that he deposited certain 
railroad stock with the intestate, to be applied as a payment on the 
mortgage debt. Frazier v. Parks’ Adm’r, 363. 

7. Same.—On the final settlement of the accounts of the adminis- 
trator of an insolvent estate, the creditors seeking to charge him 
with the rent of lands which belonged to the intestate, and which 
the administrator himself had cultivated the last year of the intestate’s 
lite, the administrator can not testify, in his own behalf, as to the 
terms of the contract of renting between himself and the intestate 
(Rev. Code, § 2704; Sess. Acts 1874-5, p. 252); but he may state that 
certain bales of cotton, with which he charged himself in his account, 
Were On account of the rent of the lands that year. Strange v. Gra- 

ham, 694. 
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